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. NATURE OF THE CASE AND DECISION

In November 2024, the Washington State Bar
Association launched “a workload study to establish
empirically grounded appellate indigent defense caseload
standards for Washington State.” APP-0108. “The purpose of
the study [was] to produce a reliable professional consensus
on the amount of time it should take, on average, for a lawyer”
to “provide ‘reasonably effective assistance’ under ‘prevailing

o

professional norms’” for “various types of appeals in
Washington State. APP-0111. This was achieved through the
“Delphi” method, “a structured, iterative survey process. . .
widely used in judicial workload studies, public defense
studies, and other legal system studies.” APP-0107, APP-0118.
The Washington State Office of Public Defense (OPD)
paid for the study and participated in its design and direction.
APP-0069 9 15. The results, which were published in
November 2025, identify the average number of hours
necessary to represent an indigent appellant by case type and

record length. APP-0107, APP-0109. Applying those

calculations to the 959 cases OPD normally assigns in one year,



the authors concluded that “Washington’s appellate public
defense system currently operates with approximately 59% of
the attorneys needed to meet the demand for quality
representation.” APP-0109-110.

To put that in perspective, an annual total of 134,502
attorney hours is typically required to provide quality
representation to indigent appellants, but in fiscal year 2026
OPD had coverage for only 79,530 hours—a shortage of nearly
55,000 attorney hours. APP-0128. This deficit was reflected in
the comments of attorneys interviewed for the study, many of
whom “describe[d] not being able to visit clients in person and
spending less time on research, writing, and preparing for oral
argument than they should” because of excessive workloads.
APP-0108, APP-0134.

As OPD headed into fiscal year 2027, it failed to heed the
conclusions reached in the workload study. Instead, the agency
adopted case weighting designations that provide attorneys
with far less time than is necessary for quality representation.
APP-0069-70 919 17-20. OPD also made significant changes to

its appellate defense contracts. APP-0070-71 919] 21-25. For



example, OPD shifted to paying a flat amount per case credit
assigned, which does not account for the work that continues
to be done on cases assigned in previous years. /d. 19 21, 24.

Petitioner Washington Appellate Project (WAP) is a
nonprofit entity whose sole mission is to provide the highest
quality legal representation to indigent clients appealing from
criminal convictions, civil commitments, dependencies, or
terminations of parental rights. APP-0066-67 9] 2. Since 1994,
WAP has contracted exclusively with the state of Washington,
the only nonprofit organization to hold such contracts. /d. And
over the past decade, WAP has handled the largest share of
appellate defense cases in Washington, approximately 40
percent in recent years. APP-0067 9] 3.

In May 2026, WAP reviewed OPD’s proposed contract
“conditions” for fiscal year 2027 and concluded that the new
model was unethical, in part because it neither accounted for
nor allowed the time necessary for WAP’s attorneys to meet
their constitutional and professional obligations to clients.
APP-0071 99 26-27. In meetings and communications, WAP

explained its concerns to OPD, but the agency would not



modify the conditions. Id.; see also APP-0269-271 99 11-20. As
a result, WAP and OPD failed to enter a contract for fiscal year
2027. APP-0268 9 7.

When fiscal year 2026 ended on July 1, WAP still had
539 open cases. APP-0235 9] 10. This triggered a provision in
the 2026 contract labeled “Post-Expiration Representation
Compensation” (PERC), which provides that OPD will pay WAP
according to a flat fee schedule for any post-contract work on
previously assigned cases. APP-0235 9] 8 & APP-0241. The
aggregate total that WAP can expect to receive under the
provision is less than $755,000. APP-0235 9| 10. But to
effectively represent the 539 clients, WAP must maintain its
current attorney and staffing levels for at least one year and
will need to continue operations, even if scaled down, for at
least two more years beyond that. /d. 9 11.

WAP’s average monthly expenditure right now is more
than $366,000. APP-0235-236 99 12-15. That includes salaries
paid to attorneys, wages paid to staff, payroll taxes, health and
retirement benefits, rent and utilities, insurance, supplies, and

other overhead expenses. Id. The entirety of the compensation



provided under the PERC provision will thus cover just over
two months of WAP’s work. APP-0072 9] 30.

With insufficient funding from OPD and limited cash
reserves, WAP will have to cease operations by December
2026 and withdraw from representation in all cases. APP-0237
9 17. When this happens, more than 400 indigent appellants
will be deprived of their right to counsel because OPD lacks the
ability to promptly reassign the cases to other attorneys. APP-
0073 9 34. Indeed, OPD was unable to appoint attorneys in 45
percent of the new cases pending assignment in the first
month of fiscal year 2027, and WAP’s current caseload is
approximately half of all the cases that OPD normally assigns in
a year. APP-0287 9 42; APP-0109-110.

On July 20, 2026, WAP brought this lawsuit against
Respondents on behalf of itself and its clients, asserting claims
for declaratory and injunctive relief. APP-0292 9 6, APP-0330-
334 9191184-214. Shortly thereafter, WAP moved for a
preliminary injunction. APP-0337-357. In the motion, WAP
argued that its clients have a right to appellate counsel; that

the PERC provision is contrary to public policy; that OPD is



obligated to reasonably compensate WAP for its ongoing
appellate defense services; and that without sufficient funding,
WAP’s clients will be left without representation. APP-0348-
355 at 8:15-15:20.

On August 14, the superior court denied WAP’s motion
in an oral ruling from the bench. APP-0036-48 at 36:2—-48:12.
The court held that WAP failed to establish a clear legal or
equitable right to reasonable compensation for its services or
an immediate fear of invasion of that right. APP-0046-47 at
46:25-47:3. And while it acknowledged that OPD has not
demonstrated an ability to absorb WAP’s caseload, the court
concluded that WAP’s impending closure “is not a legally
compelling” allegation of harm when there is no indication
“that there will be inadequate representation [of clients] until
then.” APP-0041 at 41:15-22, APP-0046 at 46:5-13. On August
19, 2026, the Court entered a written order denying the

motion. APP-0063.



WAP respectfully asks this Court to grant direct review.!
. ISSUES PRESENTED FOR REVIEW
1. Is a provision in a contract for indigent appellate
defense services contrary to public policy and thus
unenforceable if it fails to provide compensation reasonably
necessary for effective representation?
2. Does WAP have a legal or equitable right to
reasonable compensation for the services it is providing?
3. Did the superior court abuse its discretion in
denying WAP’s motion for a preliminary injunction?
lll. GROUNDS FOR DIRECT REVIEW
This case presents important issues regarding the
provision of indigent appellate defense services in Washington.
These issues are of broad public import because they involve
the guaranteed right to appellate counsel; a provision that
OPD, the state agency charged with implementing this right,

regularly includes in its contracts for indigent defense services;

1 WAP has simultaneously moved for discretionary review
under RAP 2.3(b)(3) and (b)(2) and accelerated review given
the exigent circumstances.



and the expenditure of public funds. See State v. A.N.J., 168
Wn.2d 91, 96 (2010) (The right to counsel is “fundamental to,
and implicit in, any meaningful modern concept of ordered
liberty.”); City of Seattle v. Ratliff, 100 Wn.2d 212, 218 (1983)
(“[T]he right to counsel is of paramount importance to all
persons appearing in our courts and must be jealously
guarded.”); State v. Young, 125 Wn.2d 688, 690-91 (1995)
(granting direct review of trial court order disbursing public
funds in indigent defense case).

The issues are also fundamental and urgent. WAP has
been the largest public appellate defense contractor in
Washington for several years, and it currently has a caseload
that is roughly half of what OPD assigns to all contractors on an
annual basis. Without immediate funding, WAP will have to
close its doors, hundreds of indigent appellants will be
deprived of representation, and numerous proceedings in our
state’s appellate courts will be disrupted.

Direct review is appropriate under RAP 4.2(a)(4).



A. The Court should determine whether the PERC
provision is contrary to public policy.

“Government has the responsibility to fund the full cost
of quality legal representation” for all entitled to receive it.
ABA Standards for Criminal Justice: Providing Defense Services,
Standard 5-1.6 (Am. Bar Ass’n 3d ed. 1992); see also RCW
10.73.150 (“[c]ounsel shall be provided at state expense”); RAP
15.2 (addressing rights of indigent parties in various appellate
proceedings); RCW 2.70.020(1) (same). When government fails
in this responsibility, “the promise of effective assistance of
counsel [becomes] more myth than fact, more illusion than
substance.” A.N.J., 168 Wn.2d at 98; see also Wilbur v. City of
Mount Vernon, 989 F. Supp. 2d 1122, 1124 (W.D. Wash. 2013)
(finding that indigent defendants were “systematically
deprived of assistance of counsel at critical stages” and that
policymakers “made deliberate choices regarding [public
defense] funding . . . that directly and predictably caused the
deprivation”).

As of July 1, WAP had 539 open cases. APP-0235 4] 10. In
65 percent of those cases, WAP already submitted an opening

brief and is thus only going to receive $417 under the PERC



provision once the case closes. /d. But the work on an appeal
does not end once the opening brief is filed—or even when the
case “closes,” which OPD defines as the date of oral argument
or the date of consideration if there is no argument. APP-0263.
According to the WSBA workload study, the smallest criminal
appellate cases, which have a record of less than 500 pages,
take 85.5 hours on average to complete, and 32.5 to 40.5 of
those hours will be spent on work performed after the opening
brief is filed. APP-0145. This includes drafting the reply brief
(12 hours), preparing for and participating in oral argument (5
hours), engaging in post-decision practice (15.5 hours, all after
the case “closes”), and travel (potentially 8 hours). /d. A
payment of $417 for 32.5 to 40.5 hours equates to an hourly
rate of $10.30 to $12.83,%2 which is well below the current state

minimum wage rate of $17.13 per hour.? And this

2 The formulas for these calculations are as follows: (1) 417 /
40.5=10.30; and (2) 417 /32.5=12.83.

3 Washington State Department of Labor & Industries, History
of Washington State’s Minimum Wage, available at
https://Ini.wa.gov/workers-rights/wages/minimum-
wage/history-of-washington-states-minimum-wage (last
visited Sept. 13, 2026). The minimum wage rate is $21.30 per

10



compensation must cover not just the attorney’s time but also
the time of support staff and overhead expenses.

The effective hourly rates for work performed after the
opening brief are even lower in complex cases. A criminal
appeal with a record of between 1,201 and 2,500 pages, for
example, requires 70 to 86 hours from an attorney after the
opening brief is filed. /d. at 40. The $S417 payment for that time
works out to an hourly rate of between $4.85 and $5.96.* The
hourly minimum wage rate in Washington has not been below
$6.00 since 1999.°

While the compensation paid under the PERC provision
for opening briefs is higher, it too is inadequate. For the
smallest criminal appeals, which require 45 to 53 hours of
attorney work before the opening brief is filed, the payment is

$1,796 and the effective hourly rate is between $33.89 and

hour in Seattle, where OPD’s office is located. Seattle Office of
Labor Standards, Minimum Wage, available at
https://www.seattle.gov/laborstandards/ordinances/minimum
-wage; APP-0076.

* The formulas for these calculations are as follows: (1) 417 /
86 = 4.85; and (2) 417 / 70 = 5.96.

> See note 3, supra.
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$39.91.° APP-0099 & APP-0145. For the largest criminal
appeals, which take 271 to 287 hours of work before the
opening brief is filed, the payment is $4,751 and the effective
hourly rate is between $16.55 and $17.53.” APP-0099 & APP-
0146. By comparison, OPD was paying WAP an effectively
hourly rate of $167.53 across all of the organization’s cases in
fiscal year 2026.8

As noted above, WAP must maintain its staffing levels
for at least one year to effectively represent its ongoing clients,
and the organization will need to remain open for another two
years after that (if not more) before all cases are completed. It
currently costs WAP $366,000 per month to operate, and a

year of operations will total nearly $4.4 million. APP-0235-236

® The formulas for these calculations are as follows: (1) 4,751/
287 =16.55; and (2) 4,751 /271 =17.53.

' The formulas for these calculations are as follows: (1) 1,796 /
53 =33.89; and (2) 1,796 / 45 = 39.91.

8 OPD ostensibly paid WAP $9,214.07 per case credit in fiscal
year 2026. APP-0070 9 21. The caseload limit at the time was
30 credits, which results in each credit being 55 hours of work
(1,650 / 30 = 55). Id., APP-0124. Thus, the formula for this
hourly rate calculation is as follows: 9,214.07 / 55 = 167.53.

12



9 12-15. But under the PERC provision, WAP will receive no
more than $755,000. APP-0235 4] 10. That is woefully
inadequate.

The Court should grant direct review to determine
whether the PERC provision is contrary to public policy and
thus unenforceable. This is an important question with
immediate implications impacting hundreds of cases. It is also
a question that is likely to arise again since OPD has included
the PERC provision in its agreements with indigent defense

contractors for years. APP-0379-383 919 7-17, APP-0389 9] 63.

B. The Court should determine whether WAP has a right
to reasonable compensation for its services.

The Court should also grant direct review to determine
whether WAP has a legal or equitable right to reasonable
compensation for the appellate defense services it has been
providing since July 1 and will continue to provide in the
future. This too is an important and urgent issue. Without such
compensation, WAP will have to cease operations, and
hundreds of individuals will be deprived of their constitutional

and statutory rights to counsel.

13



As the lowa Supreme Court stated in an analogous case,
an indigent appellant’s right to counsel is “inextricably linked”
with an appointed attorney’s right to “fair compensation” for
those services. Simmons v. State Public Defender, 791 N.W.2d
69, 84 (lowa 2010) (citation omitted). Accordingly, the Court
concluded that an appellate lawyer “may mount a successful
challenge” to a capped fee provision by showing that it would,
if enforced, “have a substantial chilling effect on the
constitutional rights of criminal defendants.” /d. at 85. The
Court went on to hold that “the implementing provision” in
the contract at issue there “violate[d] public policy” because
“the low level of compensation threaten[ed] the quality of
indigent representation .. ..” Id. at 87-89; see also New York
Cnty. Lawyers’ Ass’n v. State, 745 N.Y.S.2d 376, 379-80 (N.Y.
Sup. Ct. 2002) (granting preliminary injunction directing
payment of reasonable rates to public defense attorneys who
challenged statutes imposing caps on compensation).

This Court recognized the connection between
reasonable compensation and quality representation in

Honore v. Wash. State Bd. of Prison Terms & Paroles, where it

14



stated that requiring an attorney to process an appeal without
adequate compensation “[will] not only tend to detract from
the quality of his service to the indigent and to the court, but
might ultimately lead to a scarcity of counsel willing and able
to accept appointment.” 77 Wn.2d 660, 679 (1970). The Court
held that “an attorney who is so appointed and prosecutes
[an] appeal is entitled to [reasonable] compensation for his
services from public funds.” Id. The case is not entirely on
point, though, because the attorney was court-appointed and
there was no contract at issue.

The Court should grant direct review to address the
question of whether WAP has a legal or equitable right to
reasonable compensation for its ongoing services before time
runs out and WAP’s clients are deprived of their right to

counsel.

C. The Court should determine whether the superior court
abused its discretion in denying WAP’s motion for a
preliminary injunction.

In concluding that WAP failed to establish a clear legal or
equitable right to reasonable compensation for its services, the

superior court seemed preoccupied with contractual rights—

15



asserting, for example, that WAP’s motion was really an effort
“to reinstate the expired provisions of [the fiscal year 2026]
contract.” Id. 20:13-15. That framing of the issue is erroneous,
and the court abused its discretion in denying the motion.

WAP recognizes that it has no standalone right to
contract with OPD for appellate defense services. If, for
example, WAP had completed its work on all assigned cases
before the end of fiscal year 2026, there would be no viable
claim for compensation. But that is not the situation. WAP
exited fiscal year 2026 with 539 ongoing matters, and it
continues to provide appellate defense services to those
clients. OPD is paying for the services under the PERC
provision, which fails to ensure WAP is reasonably
compensated for the work it is performing. Thus, the provision
violates public policy and is unenforceable.

With that, there is no governing contract, and WAP is
not asking the superior court to order OPD to enter one with
the organization. Instead, WAP is standing on “two well-
accepted legal doctrines”: (1) “all defendants are entitled not

simply to counsel, but to effective assistance of counsel”; and

16



(2) “the state has the constitutional obligation to provide an
effective lawyer at state expense.” Simmons, 791 N.W.2d at
75. Those are the grounds for the reasonable compensation
that WAP seeks in this lawsuit.

Given the exigent nature of this matter, the Court should
grant direct review to address the lower court’s denial of a

preliminary injunction to WAP.

D. The Court should take direct review of this case
because OPD has invoked the bias of Division II.

In opposing WAP’s request for a preliminary injunction,
OPD maligned the organization by accusing it of “routinely
moving for extensions of time to file opening briefs,” having
“an internal backlog” of cases, and “experiencing a decrease in
operational capacity.” APP-0366 at 5:15-24. OPD claimed that
that these “problems” came to light “because the Washington
Court of Appeals submitted numerous complaints to OPD
about WAP not assigning cases.” Id. at 5:18-19. Despite
referring to all three Divisions, OPD’s only specific examples

came from Division Il:

17



e “During my meeting with Division 2, | was told
that the Court was contemplating not allowing
WAP’s attorneys to appear because of the issues.”

e “In March 2026, the Chief Judge of Division 2
found that WAP’s delays in representing clients
were the result of internal mismanagement and
sanctioned WAP.”?

APP-0282-283 949 17-19.

Because this case is pending in Thurston County Superior
Court, Division Il has jurisdiction over any appeals arising out of
it. RCW 2.06.020(2)(b). The assertions that OPD has made in
this case raise reasonable questions about Division II’s ability
to remain objective and impartial if called to review this
matter. See CJC Rule 2.11(A)(1) (judges should self-disqualify in
any proceedings in which their impartiality might be
reasonably questioned). Indeed, OPD has purposefully sought

to foment a long-running bias that Division Il has against WAP

9 WAP filed a motion for discretionary review of this sanctions
order. App-0268 9§ 5. The Commissioner asked the State to
respond, and the motion is currently scheduled to be heard by
the Court on October 6, 2026. /d.

18



for seeking extensions of time to file briefs. See State v.
Graham, 194 Wn.2d 965, 966 (2019) (holding Division I
abused its discretion by sanctioning attorney from WAP for
requesting extension of time); see also APP-0268 9] 4 & APP-
0275-278.

Under the circumstances, the Court should grant direct
review to ensure impartiality and fairness to all parties,
including WAP.

IV. CONCLUSION

This case presents fundamental and urgent issues of
broad public import. OPD is part of the judicial branch, and it is
utilizing a contractual provision that fails to reasonably
compensate for appellate defense services. As a result, a
storied legal services organization, one that has served
Washington state for more than three decades, is on the verge
of shuttering. If that happens, hundreds of indigent people will
be deprived of their constitutional and statutory rights to

counsel. The Court should grant direct review.
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RAP 18.17(b) CERTIFICATION

Petitioner’s counsel certifies that this brief contains
3,379 words in compliance with RAP 18.17(b) and RAP
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