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. IDENTITY OF MOVING PARTY

Petitioner Washington Appellate Project (WAP) is a
public benefit nonprofit organization whose mission is to
provide the highest quality legal representation to indigent
people appealing criminal convictions, civil commitments,
dependencies, or terminations of parental rights. For more
than 30 years, WAP has done this exclusively through contracts
with Respondents the State of Washington and the
Washington State Office of Public Defense (jointly, OPD).

Il. STATEMENT OF RELIEF SOUGHT

Pursuant to RAP 18.12, WAP respectfully asks the Court
to set for accelerated disposition both the motion for
discretionary review and the statement of grounds for direct
review filed concurrently with this motion.

. STATEMENT OF THE CASE

Indigent people in Washington have a right to legal
representation at state expense in appeals from criminal
convictions, civil commitments, dependencies, and
terminations of parental rights. Const. art. |, § 22; RCW

10.73.150; RAP 15.2; RCW 2.70.020(1). To implement this right



and “ensure effective and efficient delivery of the indigent
appellate services funded by the state of Washington,” the
legislature established OPD in 1996 as “an independent agency
of the judicial branch.” RCW 2.70.005 (1996), amended by
RCW 2.70.005 (2008).

OPD is responsible for administering appellate defense
services across the state. RCW 2.70.020(1). With limited
exception, OPD and its attorneys are prohibited from directly
representing clients. RCW 2.70.023. Thus, OPD must fulfill its
obligations by contracting with qualified organizations and
attorneys. /d.

WAP is a nonprofit entity whose sole mission is to
provide the highest quality legal representation to indigent
clients appealing from criminal convictions, civil commitments,
dependencies, or terminations of parental rights. APP-0066-67
9] 2. Since 1994, WAP has done this exclusively through
contracts with the state of Washington. /d. For the past
decade, WAP has handled the largest share of indigent appeals

in Washington, approximately 40 percent in recent years. APP-



0067 9 3. It is the only nonprofit appellate public defense
office in the state. APP-0066-67 | 2.

The contracts between WAP and OPD have usually
covered a one-year fiscal period that begins on July 1 and ends
on June 30. APP-0234 9 3. While the contracts ostensibly were
for a certain number of case assignments, the process for
appellate review extends beyond the fiscal year. Id. WAP
typically represents a client for a minimum of 21 months, and
the average is longer. APP-0067 | 6. If review is granted by this
Court, WAP will represent the client for an additional 14 to 18
months, sometimes more. /d.

Because nearly every case assigned to WAP continues
well beyond the end of the fiscal year of assignment, OPD’s
contract in each of the past 12 years effectively paid WAP for
the work it performed (and the operating expenses it incurred)
in that fiscal year, not for the cases assigned in that year. APP-
0068 9 7. In other words, OPD did not withhold funds from a
fiscal-year contract for WAP’s ongoing work on cases assigned

during previous years, and OPD did not pay extra funds for



work that WAP would have to perform in subsequent years on

that year’s case assignments. /d.

WAP’s most recent contract with OPD covered the
period of July 1, 2025, to June 30, 2026. APP-0234 9 5. Under
that contract, OPD paid WAP $396,973 per month, a total of
$4,763,676. Id. 9 6. This compensation was essentially
equivalent to WAP’s operating expenses for the year, including
payroll and benefits for attorneys and staff, rent and utilities,
insurance, supplies, and other overhead expenses. Id. WAP has
no profit margin. APP-0269 9 11, APP-0271 9 17.

In May 2026, OPD decided to significantly modify its
contracting scheme. APP-0069-71 919 16-25. For example, the
agency shifted to paying a flat amount per case credit
assigned, which does not account for work being done on
cases from previous years. APP-0070-71 99 21, 24. OPD also
adopted case weighting designations that increase attorney
workloads and allow fewer hours for representation. APP-
0069-70 119 18-20. In setting these weights, OPD ignored the
results of a 2025 workload study the agency paid for and

helped design and direct. APP-0069 99 14, 15, 17. OPD’s new



contract model also allows the agency to reduce compensation
when attorneys are temporarily unable to take case
assignments due, for example, to medical leave or workload
constraints, or if they request what OPD deems to be an
“excessive” number of extensions on brief filings. APP-0071
9 25. No exceptions are made for an attorney’s need to comply
with constitutional, ethical, or professional norms. /d.

After reviewing OPD’s new contract model carefully,
WAP concluded that it was unethical, largely because it neither
accounted for nor allowed the time necessary for WAP’s
attorneys to meet their constitutional and professional
obligations to clients. /d. 919 26-27. In meetings and
communications, WAP explained its concerns to OPD, but the
agency would not modify its approach. Id.; see also APP-0269-
271 99 11-20. As a result, WAP and OPD failed to enter a
contract for fiscal year 2027. APP-0268 1 7.

When fiscal year 2026 ended on July 1, WAP still had
539 open cases. APP-0235 9] 10. This triggered a provision in
the 2026 contract labeled “Post-Expiration Representation

Compensation” (PERC), which provides that OPD will pay WAP



according to a flat fee schedule for any post-contract work on
previously assigned cases.! APP-0068 9 8 & APP-0077. The
aggregate total that WAP can expect to receive under the
provision is less than $755,000. APP-0235 9] 10. But to
effectively represent the 539 clients, WAP must maintain its
current attorney and staffing levels for at least one year, and
the organization will need to continue operating, even if scaled
down, for at least two more years beyond that. /d. q 11.

Right now, WAP’s average monthly expenditure for the
representation of clients is $366,644. APP-0235-236 99 12-15.
That includes salaries paid to attorneys, wages paid to support
staff, payroll taxes, health and retirement benefits, rent and
utilities, insurance, supplies, and other overhead expenses. /d.
The entirety of the compensation provided under the PERC
provision will cover just over two months of this work. APP-

0072 9 30.

! The existence of the PERC clause demonstrates that OPD
knew its payments during a contract term were not expected
to compensate for all work required on the cases assigned
during the term of the contract.



At the end of fiscal year 2026, WAP had $1,602,480 in
cash reserves. APP-0236 9 16. The following month, WAP
received an extraordinary compensation payment from OPD in
the amount of $221,832, which was for work performed in
fiscal year 2026, and a reimbursement of payment of $1,602
for costs. Id. By year’s end, WAP expects it will have received a
total of $312,000 under the PERC provision. /d. Thus, WAP’s
revenue and cash reserves for July 1 to December 31, 2026,
will total $2,137,914. Id.

Because it is a nonprofit entity that contracts solely with
OPD to provide appellate defense services, WAP has no other
source of income. APP-0073 9] 34. With a current burn rate of
$366,644 per month, WAP will be entirely out of cash by
December 2026 and will have to withdraw from all cases. APP-
0237 9 17.2 When this happens, more than 400 indigent
appellants will be deprived of their right to counsel because

OPD lacks the ability to promptly reassign those cases to other

2 Because WAP will need funds to wind down its practice, the
organization will have to begin ceasing work and laying off
attorneys earlier than this date.



attorneys. APP-0073 9 34. Indeed, OPD was unable to appoint
attorneys in 45 percent of the new cases pending assignment
in the first month of fiscal year 2027, and WAP’s current
caseload is approximately half of the total number of cases
that OPD normally assigns in a year. APP-0287 9] 42; APP-0109-
110. Since OPD cannot keep up with monthly assignments for
new appeals, the agency will not be able to provide attorneys
for WAP’s current clients. See id.

On July 20, 2026, WAP brought this lawsuit against OPD
on behalf of itself and its clients, asserting claims for
declaratory and injunctive relief. APP-0292 9] 6, APP-0330-334
9191 184-214. Shortly thereafter, WAP moved for a preliminary
injunction, arguing that its clients have a right to appellate
counsel; that the PERC provision is contrary to public policy;
that OPD is obligated to reasonably compensate WAP for its
ongoing appellate defense services; and that without sufficient
funding, WAP’s clients will be left without representation.
9348-355 at 8:15-15:20.

On August 14, the superior court denied WAP’s motion

in an oral ruling from the bench. APP-0036-48 at 36:2—-48:12.



The court held that WAP failed to establish a clear legal or
equitable right to reasonable compensation for its services or
an immediate fear of invasion of that right. APP-046-47 at
46:25-47:3. And while it acknowledged that OPD has not
demonstrated an ability to absorb WAP’s caseload, the court
concluded that WAP’s impending closure “is not a legally
compelling” allegation of harm when there is no indication
“that there will be inadequate representation [of clients] until
then.” APP-0041 at 41:15-22, APP-0046 at 46:5-13. On August
19, 2026, the Court entered a written order denying the
motion. APP-0063.

WAP seeks direct, discretionary review of the superior
court’s order on an accelerated basis. The issues that WAP
seeks to present for review are as follows:

1. Is a provision in a contract for indigent appellate
defense services contrary to public policy and thus
unenforceable if it fails to provide compensation reasonably

necessary for effective representation?



2. Does WAP have a legal or equitable right to
reasonable compensation for the services it is providing?

3. Did the superior court abuse its discretion in
denying WAP’s motion for a preliminary injunction?

IV. ARGUMENT

On the motion of a party or its own motion, the Court
“may set any review proceeding for accelerated disposition.”
RAP 18.12; see also RAP 1.2(c) (court “may waive or alter the
provisions of any of these rules in order to serve the ends of
justice”); RAP 18.8(a) (court may “enlarge or shorten the time
within which an act must be done in a particular case in order
to serve the ends of justice”).

“Accelerated review is generally granted only when it is
necessary for the court to act swiftly, particularly in matters
relating to affairs of the state or local government”; “when
irreparable harm to a party would result from delay”; or when
“the issue presented on appeal would be mooted by the

normal time period for appeals.” 3 Wash. Prac., Rules Practice

RAP 18.12 (9th ed.). All three scenarios apply here.
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First, this case presents important issues relating to
affairs of state government, namely, the provision of indigent
defense services in Washington’s appellate courts. WAP is
challenging the enforceability of a contractual provision that
OPD, the agency charged with implementing constitutional
and statutory rights to appellate counsel, regularly includes in
its agreements with contractors.

Second, exigent circumstances necessitate swift review;
otherwise, WAP and its clients will suffer irreparable harm. As
noted above, WAP must maintain its staffing levels for at least
one year to effectively represent clients in their appeals, and
the organization will need to remain open for another two
years after that (if not more) before all cases are completed.
With a current monthly budget of more than $366,000, a
single year of operations will total nearly $4.4 million. APP-
0235-236 9] 12-15. But under the PERC provision, WAP will
receive no more than $755,000. APP-0235 9] 10. Unless the
denial of WAP’s request for a preliminary injunction is
reviewed in short order, WAP will reach the point of no return.

The organization will run out of funds (and, quite possibly, the

11



attorneys and staff) needed to continue and will perish. And
hundreds of indigent appellants will be deprived of their
constitutional and statutory rights to counsel.

Finally, without accelerated review, the issues presented
will be mooted before WAP can obtain meaningful review. The
earliest this case will be resolved in the trial court is November
6, 2026, when the court hears argument on the parties’
dispositive motions. APP-0510. By then, WAP will be weeks
away from its demise, and review will not happen under the
normal timeframe for an appeal.

V. CONCLUSION

The Court should accelerate review.
RAP 18.17(b) CERTIFICATION

Petitioner’s counsel certifies that this brief contains
2,040 words in compliance with RAP 18.17(b) and RAP
18.17(c)(1).
//
//
//
//
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RESPECTFULLY SUBMITTED AND DATED this 16th day of

September, 2026.

TERRELL MARSHALL LAW GROUP PLLC

By: /s/ Toby J. Marshall, WSBA #32726

Toby J. Marshall, WSBA #32726

Email: tmarshall@terrellmarshall.com
Elizabeth Schatz Cordero, WSBA #63175
Email: eschatzcordero@terrellmarshall.com
1700 Westlake Avenue North, Suite 300
Seattle, Washington 98109

Telephone: (206) 816-6603

Attorneys for Petitioner
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State of Washington that the foregoing is true and correct.
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Toby J. Marshall, WSBA #32726
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