
 
 
 
 
 
 
Hearing Date: August 14, 2026 
Hearing Time: 9:00 a.m. 
Judge/Calendar: 
Wood Civil Motions 
__________________ 

 
IN THE SUPERIOR COURT OF THE STATE WASHINGTON 

IN AND FOR THE COUNTY OF THURSTON 
 
WASHINGTON APPELLATE PROJECT, a )             NO. 26-2-04385-34 
Washington public benefit nonprofit               )        
corporation, on its own behalf and on behalf  )          AMICUS BRIEF OF THE 
of its clients,                                                    )          DEFENDER INITIATIVE 
Plaintiff,                                                           ) 
                                                                        ) 
vs.                                                                    ) 
STATE OF WASHINGTON and                   ) 
WASHINGTON STATE OFFICE OF           )      
PUBLIC DEFENSE,                                       ) 
Defendants.                                                     ) 
_____________________________________ _  ) 
 

INTRODUCTION 

This Court should grant the motion for preliminary injunction herein. The 

continued viability of the Washinton Appellate Project is critical to the provision of 

effective appellate representation to indigent persons in Washington. 

The Washington Appellate Project (WAP) appropriately seeks review of the 

change in its compensation from the Washington Office of Public Defense (OPD).  
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WAP represents approximately 40 per cent of the appellate public defense clients 

in the state and has standing to challenge state action that affects the rights of 

appellate clients who cannot effectively bring such a challenge on their own. See, 

Vovos v. Grant, 87 Wn.2d 697, 700, 555 P.2d 1343, 1345 (1976) [“…Spokane 

County Public Defender, in his representative capacity of legal counsel for indigent 

and certain other juveniles brought before the Spokane County Juvenile Court, has 

standing to challenge the” order allowing law enforcement to fingerprint juveniles 

without a prior individual court review.] 

The change in funding for WAP raises ethical concerns for the WAP 

attorneys as they would be unable to provide effective representation.  It also 

disregards the findings of the workload study funded by OPD. The threatened 

closure of WAP would leave hundreds of current and future appellate defense 

clients unrepresented.   

The Change in Funding is a Structural Change That Undercuts the Constitutional 
Right to Counsel 

 OPD has moved from a monthly payment scheme that covered the actual 

costs of providing representation to either a per event or case credit system that 

would pay WAP less per credit than in its previous contract. The WAP Director 

concluded that this would not allow “the time necessary for WAP’s attorneys to 



Amicus Brief of Defender Initiative 3 

meet their constitutional, ethical, and professional obligations to clients.” 

Declaration of Link. 

 When a government makes contracting and funding decisions that deprive 

criminal defendants of reasonable investigation and advocacy and the adversarial 

testing of the prosecutor’s case, it violates the right to counsel.  Wilbur v. City of 

Mount Vernon, 989 F. Supp. 2d 1122, 1133 (W.D. Wash. 2013). 

 In Wilbur, the federal court found that two cities’ “intentional choices made 

while negotiating the public defender contracts and allocating funds to the public 

defender system” left the defenders at a level of compensation that likely made the 

work unprofitable.  Wilbur, supra, 989 F. Supp. 2d 1122, 1132.  While WAP is a 

non-profit organization, the point about intentional government choices 

undercutting the viability of the public defense provider applies here.  The court 

criticized the cities’ decisions that directly caused “truncated case handling 

procedures”.  The court found that making it  

impossible for appointed counsel to provide the sort of assistance required 
by the Sixth Amendment works irreparable harm: the lack of an actual 
representational relationship and/or adversarial testing injures both the 
indigent defendant and the criminal justice system as a whole. 
 

Wilbur, supra, 989 F. Supp. 2d 1122, 1133. 
 

The court warned against fiscal measures that reduce the promise of Gideon 

v. Wainwright, 372 U.S. 335 (1963) to “a hollow shell of a hallowed right.” 

Wilbur, supra, 989 F. Supp. 2d 1122, 1137. 
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OPD’s Payment Plan Reverts to a Discredited Approach 

There is a history in Washington of an appellate defender office going out of 

business because of contract disputes and inadequate compensation. In 1995, the 

Washington Appellate Project closed. “Patricia Novotny, WADA's assistant 

director said, "Our decision wasn't, not to re-sign [the contract], but was a decision 

not to go bankrupt."1  

The current situation presents similar questions. 

Under the compensation scheme in place since July 1, 2026, OPD pays WAP 

a flat fee according to events such as closing a case or filing an opening brief. This 

is a change from the previous annual compensation, paid monthly, that covered 

actual expenses of the WAP staff, that includes 26 staff attorneys, a director, and 

support staff.  Link Declaration. 

OPD offered WAP a new contract based on a case credit system related to 

record length, but this credit system would provide significantly less credits per 

case than the recent workload study overseen by the Washington State Bar 

Association (WSBA) and paid for by OPD. 

 
1 See, WADA Squeezed Out of Existence, Prison Legal News, January 1996, at 
https://www.prisonlegalnews.org/news/1996/jan/15/wada-squeezed-out-of-existence/. 



Amicus Brief of Defender Initiative 5 

In addition, OPD would reserve the right to suspend assignments and reduce 

compensation to WAP if it “requests excessive time extensions to file necessary 

pleadings”, with no definition of “excessive”. 

This “excessive time extensions” provision conflicts with the holding of the 

Washington Supreme Court in State v. Graham, 194 Wn.2d 965, 970, 454 P.3d 

114, 116–17 (2019:  

…where counsel needs an extension of time to fulfill his obligations of 
representation, it is appropriate to grant an extension without the imposition 
of sanctions. Recent cases have highlighted the constitutional importance of 
maintaining proper caseloads in indigent defense cases. See, e.g., Wilbur v. 
City of Mount Vernon, 989 F. Supp. 2d 1122, 1124 (W.D. Wash. 2013); 
State v. A.N.J., 168 Wash.2d 91, 102, 225 P.3d 956 (2010). For these 
reasons, we conclude that the Court of Appeals abused its discretion by 
sanctioning Stearns when he requested an extension of time in order to fulfill 
his duty of effective representation. 
 

Flat-fee defender contracts have been roundly condemned. Vera Institute of 

Justice calls them “a set-up that can financially incentivize attorneys to do as little 

work as possible on each case.”2 

Professor Eve Primus wrote about such systems in the trial courts, 

describing what she called “the perverse incentives created by flat-fee contracts”: 

In flat-fee contract systems, defense attorneys are paid a set fee to 
handle all or a portion of a jurisdiction’s indigent defense cases, or 
they are paid by the case or by the event (for example, $200 for a plea 

 
2 Public Defenders Are Underfunded. Justice Pays the Price, February 17, 2026. 
https://www.vera.org/news/public-defenders-are-underfunded. 
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or $500 for a trial). Either way, thay have no financial incentive to go 
to trial, do legal research, or investigate…. 

…flat-fee contracts prioritize cheap and speedy disposition of cases 
over quality of representation.  

Eve Primus, The Problematic Structure of Indigent Defense, 122 Michigan 

Law Review 207 (2023). 

The need for enforceable defender standards that limit workload has been 

recognized for years. The WSBA established a Blue-Ribbon Panel on Public 

Defense that in 2004 documented that defenders in much of the state were 

overwhelmed without adequate resources. It found: “The lack of enforceable 

standards, especially caseload standards, jeopardizes the ability of even the most 

dedicated defenders to provide adequate representation.”3 

Previously endorsed Washington Defender Association Standards,4 the 

WSBA report, a Seattle Times series on ineffective public defense,5 and State v 

A.N.J., 168 Wn. 2d 91 (2010) [reversing a juvenile conviction in part because of 

ineffective assistance of counsel] led to the establishment of the Court’s rules on 

public defense standards and caseload limits. CrR 3.1STDS. 

 
3 Report available in state library, https://librarycatalog.courts.wa.gov/cgi-bin/koha/opac-
ISBDdetail.pl?biblionumber=48892#. Copy on file with author. 
4 Washington Defender Association Standards (2007), available at https://defensenet.org/wp-
content/uploads/2017/12/Final-2007-WDA-Standards-with-Commentary_18.12.06.pdf. The Federal 
Judge in Wilbur ordered the two cities to read the WDA Standards within seven days. 
5 See, “An Unequal Defense, The Failed Promise of Justice for the Poor,” Seattle Times, at 
https://special.seattletimes.com/o/news/local/unequaldefense/stories/three/lawsuit.html. 

https://librarycatalog.courts.wa.gov/cgi-bin/koha/opac-ISBDdetail.pl?biblionumber=48892
https://librarycatalog.courts.wa.gov/cgi-bin/koha/opac-ISBDdetail.pl?biblionumber=48892
https://defensenet.org/wp-content/uploads/2017/12/Final-2007-WDA-Standards-with-Commentary_18.12.06.pdf
https://defensenet.org/wp-content/uploads/2017/12/Final-2007-WDA-Standards-with-Commentary_18.12.06.pdf
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To address appellate public defense workload standards, the WSBA 

 engaged Baker Tilly Advisory Group, LP (Baker Tilly, formerly Moss 
Adams LLP) and Malia Brink to collaborate with OPD to undertake a 
workload study to establish empirically grounded appellate indigent 
defense caseload standards for Washington State.6 

The study used the Delphi process, an iterative procedure that in this case included 

two online surveys and a virtual discussion which included five sessions totaling 

17 hours. Twenty-eight attorneys attended at least one of the Round 3 sessions.7  

“The Delphi result represents the average number of attorney hours needed to 

provide reasonably effective assistance of counsel in accordance with prevailing 

professional standards for that Case Type.”8 

 As outlined by WAP Director Greg Link in his declaration, the OPD 

contract offer did not follow the Workload Study conclusion on hours per case 

type. 

The report found that changes are needed in how Washington addresses 

appellate public defense: 

Washington appellate attorneys describe not being able to visit clients in 
person and spending less time on research, writing, and preparing for oral 
argument than they should. Having to rush, attorneys risk inadequate 
preparation and representation for those appealing criminal convictions, 
terminations of parental rights, ongoing civil commitment, or other life-
altering decisions. Clients must therefore navigate the appellate process 

 
6 Washington State Bar Association  
OFFICE OF PUBLIC DEFENSE APPELLATE WORKLOAD STUDY, November 2025, available at 
https://www.wsba.org/docs/default-source/legal-community/committees/council-on-public-defense/wsba-
appellate-workload-study-final-report.pdf?sfvrsn=e89ee1f1_5. 
7 Id. 
8 Id. 
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without adequate communication or the assurance that their attorney has the 
time needed to fully research and advocate for their case, undermining the 
promise of equal justice under the law.9 

This conclusion is consistent with a survey of appellate counsel conducted 

by the WSBA Council on Public Defense. Of 50 lawyers responding, more than 

half said that they do not visit their clients in person.10  Only 53 per cent said that 

they always file a reply brief.  42.5 per cent of 47 respondents said they do not 

have enough time to do all they would like to do on all their cases: 

Q: Do you feel like you must triage or limit the case activities you would 
like to perform in your cases because you do not have time for all the 
activities you would like to complete? 
 

 
 
23.4 per cent said they do not typically have adequate time to fully research 

all factual and legal issues presented in a case. 29.79 per cent said they always 

need to request multiple extensions of time to file their opening brief. 53.19 per 

cent said they do not have enough time to go to training and conferences and 

mentoring other attorneys. 

 Triage in public defense is unacceptable. Triage is what doctors on a 

battlefield must do when they cannot save all the wounded soldiers.  It is not what 

 
9 Id. 
10 Appellate defender workload survey, on file with author. 
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appellate lawyers in their offices reviewing records, writing briefs, and preparing 

and conducting oral arguments should be doing for clients whose liberty is at stake. 

The Washington Appellate Project has had extraordinary success in 

representing clients and in effecting systemic change. For example, one of their 

lawyers led the team that led to the end of the death penalty in Washington. State v. 

Gregory, 192 Wn.2d 1 (2018). The lawyer who led that work was a key participant 

in writing Washington’s General Rule 37, which protects against racial bias in jury 

selection. 

An older case also demonstrates their effectiveness.  In State v. Silva, 108 

Wn. App. 536, 31 P.3d 729 (2001), the court reversed a conviction because the 

record did not support a valid waiver of counsel even though the defendant had 

represented himself in two other cases and had demonstrated to the trial court “a 

lasting impression of intelligence, ability, and industry.” The court wrote, “But 

even the most skillful of defendants cannot make an intelligent choice without 

knowledge of all facts material to the decision” and because the defendant never 

was advised of the maximum possible penalties for the crimes with which he was 

charged, the court reversed.  State v. Silva, 108 Wn. App. 536, 541. 

WAP’s successful advocacy continues in 2026.  They recently won reversal 

of a murder conviction, State v. Swinson, 59998-8-II, 2026 WL 2169121 (Wash. 
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Ct. App. July 28, 2026), and reversal of a civil commitment. Matter of Det. of 

A.M., 88001-2-I, 2026 WL 2086013 (Wash. Ct. App. July 20, 2026). 

Conclusion 

 The hundreds of clients represented by WAP would be severely harmed by 

WAP having to close its doors. The decision by OPD to revert to an outmoded 

payment scheme is not justified by the workload study it supported. The court 

should grant the motion for preliminary injunction. 

Respectfully submitted this 11th day of August 2026. 

 
________________                      John A. Strait/s_________________ 

Robert C. Boruchowitz WSBA 4563        John A. Strait WSBA 4776 

Defender Initiative 
Center for Civil Rights and Critical Justice 

901 12th Avenue P.O. Box 222000 
Seattle, Washington 98122 

Phone: (206) 399 4420  
boruchor@seattleu.edu 

Attorneys for Amicus Curiae 
The Defender Initiative does not represent 
the official views of Seattle University or its 
School of Law.  
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CERTIFICATE OF SERVICE  
I certify, under penalty of perjury under the laws of the State of Washington, that on this date I 
served a true and correct copy of the foregoing document and the accompanying Motion for 
Leave to file Amicus Brief via electronic mail on the following:  
Toby J. Marshall   Elizabeth Schatz Cordero  
tmarshall@terrellmarshall.com  
eschatzcordero@terrellmarshall.com  
 
Cynthia Alexander 
Cynthia.Alexander@atg.wa.gov 
 

DATED this 11th day of August 2026, at Honolulu, 
Hawaii 
 

 
Robert C. Boruchowitz WSBA 4563 
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