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I. INTRODUCTION AND RELIEF REQUESTED 

The Court heard Plaintiff’s Motion for Preliminary Injunction on August 14, 2026, and 

issued an oral ruling from the bench denying the motion. Plaintiff Washington Appellate Project 

(WAP) submitted a proposed formal order on August 18, 2026, but it appears from the online 

docket that the Court has not yet entered it.  

WAP now moves the Court for certification of the following two questions of law for 

immediate appellate review under RAP 2.3(b)(4):  

1. Does a public appellate defense organization have a legal or equitable right to 

reasonable compensation for the services it provides? 

2. Is a provision in a contract for public appellate defense services contrary to public 

policy and unenforceable if it fails to provide compensation reasonably necessary for effective 

representation?  

These questions are controlling as to several of WAP’s claims for relief, including those 

requested in the motion for preliminary injunction. There are substantial grounds for differences 

of opinion regarding the answers, particularly given that no appellate court in Washington has 

directly addressed the questions, and immediate review may materially advance the ultimate 

termination of the litigation. 

II. STATEMENT OF FACTS 

A. Factual background. 

Indigent people in Washington have a right to effective representation at state expense in 

appeals from criminal convictions, civil commitments, dependencies, and terminations of 

parental rights. Const. art. I, § 22; RCW 10.73.150; RCW 2.70.020(1). Defendant Washington 

State Office of Public Defense (OPD) is responsible for administering these indigent appellate 

services. RCW 2.70.020(1). Because OPD is generally prohibited from directly representing 

clients, the agency fulfills its obligation by contracting with organizations and attorneys. RCW 

2.70.023. 



 

PLAINTIFF’S MOTION TO CERTIFY QUESTIONS FOR 

REVIEW UNDER RAP 2.3(B)(4) - 2 

Case No. 26-2-04385-34 

TERRELL MARSHALL LAW GROUP PLLC 
1700 Westlake Avenue North, Suite 300 

Seattle, Washington 98109 

TEL. 206.816.6603 • FAX 206.319.5450 

www.terrellmarshall.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

27 

WAP is a nonprofit entity whose sole mission is to provide the highest quality public 

appellate representation to clients. Link Decl. ¶ 2. WAP has contracted exclusively with 

Defendant State of Washington since 1994, and it is the only nonprofit entity to hold such 

contracts. Id. For the past decade, WAP has handled the largest share of indigent appeals in 

Washington, approximately 40 percent in recent years. Id. 

Over the past decade, the contracts between WAP and OPD have covered a one-year 

fiscal period that begins on July 1 and ends on June 30. Id. ¶ 3. Most of the cases that OPD 

assigns to WAP are not resolved within the fiscal year of assignment. Id. WAP typically 

represents each client for at least 21 months and if the Washington Supreme Court accepts 

review, the representation can last beyond three years. Id. For example, if a case is assigned in 

the tenth month of fiscal year one, representation will usually last until the seventh month of 

fiscal year three at a minimum and can extend into fiscal year five if the case goes before the 

Supreme Court. Id.  

Because any cases assigned to WAP extend well into the future, OPD’s one-year 

contracts effectively compensated WAP only for work performed during that year. Id. ¶ 4. The 

compensation came in equal monthly installments regardless of whether a significant amount of 

the work was on cases assigned in previous years, whether WAP received fewer assignments 

than called for in the contract, or whether WAP stopped taking assignments due to excessive 

caseload concerns. Id. 

WAP’s most recent contract with OPD covered the period of July 1, 2025, to June 30, 

2026. Id. ¶ 5. Under that contract, OPD agreed to pay WAP in monthly installments of 

$396,973—a total of $4,763,676 for the fiscal year. Id. ¶ 6. This amount essentially equaled 

WAP’s operating expenses for the fiscal year, including payroll and benefits for attorneys and 

staff, rent and utilities, insurance, supplies, and other overhead expenses. Id.  

WAP and OPD failed to come to an agreement on a contract for fiscal year 2027. Id. ¶ 7. 

When the 2026 contract expired on July 1, it triggered a provision labeled “Post-Expiration 

Representation Compensation” (PERC). Id. ¶ 8 & Ex. 1 at 2. Under that clause, OPD will pay 
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WAP according to a fee schedule for the cases that WAP has retained. Id. Specifically, OPD will 

pay WAP between $1,796 and $4,751 for the filing of an opening appellate brief in a case, 

depending on the number of case credits. Id. ¶ 9 & Ex. 2 at 2. OPD will also pay WAP $417 each 

time a case closes. Id. But OPD will make no payment for other necessary aspects of ongoing 

representation, including client communications or the drafting of reply briefs, motions for 

reconsideration, motions to modify, and petitions for review. Id. ¶ 9. 

As of July 1, WAP had 539 open cases, some of which were assigned as far back as 

2022. Id. ¶ 10. In 65 percent of the cases (approximately 353), WAP submitted an opening brief 

before July 1, 2026, and will only receive a payment of $417 per case when it closes—a total of 

$147,201. Id. For the other 35 percent of the cases (approximately 186), WAP estimates that 

OPD will pay the organization a total of $607,000 under the PERC provision—$529,438 for 

filing opening briefs and $77,562 for closing the cases. Id. In short, WAP estimates that OPD 

will pay the organization no more than $755,000 for the work WAP has done since July 1 or will 

do in the future in relation to the 539 retained cases. Id.  

To effectively represent the clients in these cases, WAP must maintain its current 

attorney and staffing levels for at least one year and will need to continue operations for at least 

two more years beyond that. Id. ¶ 11. Based on an analysis of its expenses over the first six 

months of 2026 and other information, WAP estimates that its average monthly expenditure for 

the second half of this year will be $366,644. Id. ¶¶ 12-15. That includes the salaries paid to 

attorneys, wages paid to staff, payroll taxes, health and retirement benefits, rent and utilities, 

insurance, supplies, and other overhead expenses. Id.  

As of July 1, 2026, WAP had $1,602,480 in cash reserves. Id. ¶ 16. In August, WAP 

received an extraordinary compensation payment of $221,832 for work performed in fiscal year 

2026 and a reimbursement of payment of $1,602 for costs associated with providing record 

copies to clients. Id. By year’s end, WAP expects it will have received $312,000 under the PERC 

provision. Id. Thus, WAP’s revenue and cash reserves for July 1 to December 31, 2026, will 

total $2,137,914. Id.  
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With a burn rate of $366,644 per month, WAP will be entirely out of cash 5.83 months 

from July 1, 2026. Id. ¶ 17. This means that WAP will have to close its doors on December 26, 

2026. Id. At that point, hundreds of clients will be deprived of their right to counsel. Id. Indeed, 

WAP may be forced to start returning cases to OPD in the next several weeks because opening 

briefs cannot be completed before the end of the year. Id.  

In its opposition to WAP’s motion for preliminary injunction, OPD asserted that it “has 

made contingency plans to ensure no WAP client will go unrepresented if WAP is unable to 

provide any client with representation.” Defs.’ Opposition to Pl.’s Mtn. for Prelim. Inj. at 11:21-

23 (Aug. 11, 2026). OPD cited paragraphs 41 to 43 of the declaration from Sean Devlin as 

evidence of this. Id. But those passages do not support OPD’s assertion. In the first paragraph, 

Mr. Devlin states only that OPD can meet “the anticipated demand” for case assignments in 

fiscal year 2027, which has nothing to do with the handling of the cases WAP has retained. Decl. 

of Sean Devlin in Support of Defs.’ Opposition to Mtn. for Prelim. Inj. ¶ 41 (Aug. 11, 2026). In 

the next paragraph, Mr. Devlin states that OPD assigned 118 of 215 cases pending in July 2026, 

which means OPD failed to assign 45 percent (or 97) of those cases. Id. ¶ 42. And in the third 

paragraph, Mr. Devlin states that a complete withdrawal by WAP “will increase demand on 

OPD’s resources,” requiring the agency to absorb hundreds of cases “into the current queue of 

awaiting assignments and prioritize older cases ahead of new requests,” but he provides no 

timeline for reassignments. Id. ¶ 43.  

Perhaps most importantly, Mr. Devlin contradicts OPD’s assertion that it “has made 

contingency plans,” a statement in the present perfect tense. Defs.’ Opposition to Pl.’s Mtn. for 

Prelim. Inj. at 11:21-23 (emphasis added). In his declaration, Mr. Devlin states: “I am also 

developing and preparing to operationalize steps to mitigate the impact of WAP withdrawing 

from the cases,” a statement in the present progressive tense combined with an infinitive phrase 

that points to a future, incomplete action. Decl. of Sean Devlin in Support of Defs.’ Opposition 

to Mtn. for Prelim. Inj. ¶ 41 (emphasis added). In other words, while OPD asserted that it is 

prepared to handle WAP’s caseload, the assertion is unsupported by evidence.  
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At a minimum, OPD has not explained its alleged “plans” or the “steps” it has taken to 

ensure attorneys will be provided to WAP’s current clients in a timely manner. The agency has 

provided no information about the number of contract attorneys lined up this year, no 

information about the capacity or qualification of those attorneys to accept WAP’s cases, and no 

information about the amount of time that clients will be deprived of their right to counsel as 

they await reassignment. Even if OPD has the capacity to immediately reassign WAP’s entire 

caseload, it will require OPD to pay millions of dollars. As Mr. Devlin states in his declaration, 

experienced attorneys receive $7,500 per credit. Id. ¶ 25. WAP’s current caseload amounts to 

more than 800 case credits. Link Decl. ¶ 18. That works out to more than $6 million in 

compensation that OPD would pay other attorneys. Id.  

B. Procedural background. 

WAP filed its complaint against OPD on July 20, 2026. Shortly thereafter, WAP filed a 

motion for preliminary injunction. In that motion, WAP asked the Court to enter a preliminary 

injunction that prohibits OPD from enforcing the PERC provision and requires OPD to 

compensate WAP at a rate of $396,973 per month, retroactive to July 1, 2026, for WAP’s 

ongoing public appellate defense services. OPD opposed the motion, which was fully briefed. 

On August 14, 2026, the Court heard arguments from the parties. After a short recess, the 

Court denied the motion in an oral ruling from the bench. Among other things, the Court stated 

that WAP had failed to establish a clear right to legal or equitable relief and that there is no 

source for the relief requested. On April 18, 2026, WAP submitted a proposed formal order 

denying the motion, the form of which OPD approved. As of the filing of this brief, that order 

has not yet been entered. 

III. STATEMENT OF ISSUES 

1. Does the Court’s ruling on WAP’s motion for preliminary injunction involve 

controlling questions of law as to which there are substantial grounds for differences of opinion? 

Yes. 
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2. Is it possible that immediate review of the Court’s ruling will materially advance 

the ultimate termination of the litigation? Yes. 

IV. EVIDENCE RELIED UPON 

WAP relies on the pleadings and papers on file with the Court, including the complaint, 

the materials that the parties filed in relation to WAP’s motion for preliminary injunction, and 

the amicus brief of the Defender Initiative. WAP also relies on the Declaration of Gregory Link 

filed with this motion and the exhibits attached to that declaration.  

V. ARGUMENT AND AUTHORITY 

A court may certify an order for discretionary review if (1) the order involves a 

controlling question of law as to which there is a substantial ground for a difference of opinion 

and (2) immediate review of the order may materially advance the ultimate termination of the 

litigation. RAP 2.3(b)(4); see also State v. LG Elecs., Inc., 186 Wn.2d 1, 6 (2016). Both factors 

are satisfied here.  

A. The Court’s ruling on WAP’s motion for preliminary injunction involves 

controlling questions of law as to which there are substantial grounds for 

differences of opinion. 

WAP asked the Court to enter a preliminary injunction prohibiting OPD from enforcing 

the PERC provision and requiring OPD to compensate WAP at a rate of $396,073 per month. 

WAP based these requests for relief on three legal arguments: (1) that WAP’s clients have a right 

to effective appellate counsel; (2) that the PERC provision is contrary to public policy and thus 

unenforceable; and (3) that WAP is entitled to reasonable compensation for the representation of 

the 539 clients remaining as of July 1. See Pl.’s Opening Br. in Support of Mtn. for Prelim. Inj. at 

9-14 (Aug. 6, 2026). The first point is undisputed. As to the second and third points, the Court 

held that WAP failed to establish a clear legal or equitable right and that there is no legal source 

for the relief requested.  

The Court’s rulings involve two controlling questions of law: (1) whether a public 

appellate defense organization has a legal or equitable right to reasonable compensation for the 
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services it provides and (2) whether a provision in a contract for public appellate defense 

services is contrary to public policy and unenforceable if it fails to provide the compensation 

reasonably necessary for effective representation. If there is no legal or equitable right to 

reasonable compensation for public appellate defense services, WAP will be unable to obtain one 

form of relief sought in this lawsuit: “an order requiring Defendants to pay Plaintiff the 

compensation necessary for Plaintiff to provide effective, ethical, quality public appellate 

defense services to current clients.” Complaint at 45. And if a contractual provision that fails to 

provide reasonable compensation for public appellate defense services is not contrary to public 

policy, WAP will be unable to obtain another form of relief sought: “an order enjoining 

Defendants from enforcing the Post-Expiration Representation Compensation provision in 

CSV26232.” Id.  

There are substantial grounds for differences of opinion as to each question. On the right 

to compensation, for example, WAP has supported its position with persuasive authority from 

other jurisdictions. See Pl.’s Opening Br. in Support of Mtn. for Prelim. Inj. at 12-13. This 

includes Simmons v. State Public Defender, 791 N.W.2d 69, 84 (2010), where the Iowa Supreme 

Court held that “a defendant’s right to effective assistance of counsel” is “inextricably linked” to 

a public appellate defense attorney’s “right to fair compensation” for that representation. But 

WAP is unaware of any Washington decision directly addressing the issue, though our state 

courts have recognized that attorneys providing such services should be paid “a reasonable 

amount.” State v. Lehirondelle, 15 Wn. App. 502, 504 (1976); see also State v. Howard, 106 

Wn.2d 39, 44 (1985) (“The expenses of providing for an indigent’s defense are a necessary 

expense of charging a crime.”); State v. McKenney, 20 Wn. App. 797, 807 (1978) (reversing 

compensation payment that “represent[ed] only one-half of the overhead chargeable” to the 

attorney). 

With respect to the public policy issue, WAP is likewise unaware of any case directly on 

point in Washington, but the organization has again cited persuasive authority from another 

jurisdiction to support its arguments. See Pl.’s Opening Br. in Support of Mtn. for Prelim. Inj. at 
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10-12. In Simmons, the Iowa Supreme Court refused to enforce an “implementing provision” in a 

public defense contract “establishing a hard-fee cap of $1500” per case because the provision 

“violate[d] public policy.” 791 N.W.2d at 88-89.  

OPD, of course, adamantly disputes the existence of a non-contractual right to reasonable 

compensation for public appellate defense services, at least outside of scenarios involving direct 

appointment by a court. See Defs.’ Opposition to Pl.’s Mtn. for Prelim. Inj. at 10-13. OPD also 

disputes that the PERC provision is contrary to public policy. Id. at 11. Given the arguments on 

both sides and the lack of controlling authority, the first element for certification under RAP 

2.3(b)(4) is satisfied.  

B. Immediate review of the Court’s ruling may materially advance the ultimate 

termination of the litigation. 

The second factor for certification under RAP 2.3(b)(4) is “that immediate review of the 

order may materially advance the ultimate termination of the litigation.” This factor is satisfied 

for two reasons. 

First, while the Court stated that it was not ruling on the merits of WAP’s claim in 

denying the motion for preliminary injunction, the Court indicated a healthy skepticism as to 

whether WAP has a legal or equitable right to the compensation necessary to provide effective 

representation to its clients. The Court also noted that the PERC provision is part of a negotiated 

contract between the parties, suggesting the Court may ultimately rule that the provision is not 

contrary to public policy. Immediate review would provide the Court with controlling answers 

on these legal issues, and those answers are likely to materially advance the ultimate termination 

of the litigation, especially if WAP is successful in seeking accelerated appellate review. See 

RAP 18.12 (an appellate court “may set any review proceeding for accelerated disposition”); 

RAP 18.8 (an appellate court may “shorten the time within which an act must be done in a 

particular case in order to serve the ends of justice”). 

Second, as of the filing of this brief, WAP has only 4.16 months remaining before it will 

become unable to financially sustain operations. Though WAP will request an expedited decision 
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by this Court on the merits, the earliest that decision will occur is the end of October 2026. By 

then, WAP will have less than two months remaining before it runs out of funding, and it may be 

too late for WAP to pursue a meaningful appeal as a matter of right. Once the organization closes 

its doors, there will be no realistic chance of restoration regardless of what happens next. 

Immediate review can help avoid such an injustice. 

VI. CONCLUSION 

The Court’s ruling on WAP’s motion for preliminary injunction involves two controlling 

questions of law as to which there are substantial grounds for differences of opinion, and 

immediate review of the ruling may materially advance the ultimate termination of the litigation. 

Accordingly, WAP respectfully asks the Court to certify those questions for discretionary review 

under RAP 2.3(b)(4).  

 

RESPECTFULLY SUBMITTED AND DATED this 20th day of August, 2026. 

 

 

TERRELL MARSHALL LAW GROUP PLLC 

 

By: /s/ Toby J. Marshall, WSBA #32726  

Toby J. Marshall, WSBA #32726 

Email: tmarshall@terrellmarshall.com 

Elizabeth Schatz Cordero, WSBA #63175 

Email: eschatzcordero@terrellmarshall.com 

1700 Westlake Avenue North, Suite 300 

Seattle, Washington 98109 

Telephone: (206) 816-6603 

 

Attorneys for Plaintiff 
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DECLARATION OF SERVICE 

I, Toby J. Marshall, hereby certify that on August 20, 2026, I caused true and correct 

copies of the foregoing to be served via the means indicated below: 

 

Cynthia L. Alexander, WSBA #46019 

Email: cynthia.alexander@atg.wa.gov 

Kristen S. Valore, WSBA #51696 

Email: kristen.valore@atg.wa.gov 

ATTORNEY GENERAL’S OFFICE 

1125 Washington Street SE 

PO Box 40100 

Olympia, Washington 98504 

Telephone: (360) 753-6200 

 

Attorneys for Defendants 

 

 U.S. Mail, postage prepaid 

 Hand Delivered via Messenger Service 

 Overnight Courier 

 Facsimile 

 Electronic Mail 

 Thurston County Electronic 

Filing System 

I declare under penalty of perjury under the laws of the State of Washington and the 

United States that the foregoing is true and correct. 

DATED this 20th day of August, 2026. 

 

By: /s/ Toby J. Marshall, WSBA #32726  

Toby J. Marshall, WSBA #32726 


