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L. INTRODUCTION

Plaintiff Washington Appellate Project (WAP) moves for a preliminary injunction against
Defendants the State of Washington and the Washington State Office of Public Defense (jointly,
OPD). For years, WAP has handled approximately 40 percent of the state’s indigent appellate
services, and OPD has compensated WAP in a manner sufficient to cover the organization’s
monthly operating costs. On July 1, 2026, OPD changed to a contract model that WAP finds to
be unethical and unacceptable. Because WAP continues to represent 539 clients, a previous
contractual provision titled Post-Expiration Representation Compensation (PERC) has gone into
effect. Under that provision, OPD pays only a fraction of the funding necessary for WAP to
effectively represent its clients. Indeed, the compensation is so inadequate that WAP will be
forced to cease operations in a few months absent injunctive relief. At that point, hundreds of the
nonprofit organization’s clients will be deprived of their constitutional right to counsel.

For the reasons set forth below, WAP is likely to prevail in proving that its clients are
entitled to receive effective appellate representation; that the PERC provision is unenforceable as
against public policy because it does not allow such representation; and that OPD must
reasonably compensate WAP for its ongoing public appellate defense services. Because WAP
and its clients have a well-grounded fear of immediate invasion of their rights and actual and
substantial injury will result without an injunction, the Court should grant this motion.

II. RELIEF REQUESTED

WAP respectfully seeks an order (1) prohibiting OPD from enforcing the PERC
provision in its contract with WAP and (2) requiring OPD to compensate WAP at a rate of
$396,973 per month, retroactive to July 1, 2026, for ongoing public appellate defense services.

III. STATEMENT OF FACTS

A. OPD is responsible for administering state-funded indigent appellate services.

The Washington Constitution guarantees that “[i]n criminal prosecutions the accused
shall have the right to appear and defend . . . by counsel” and “the right to appeal in all cases.”

Const. art. I, § 22. Washington is obligated to provide appellate counsel at state expense for any
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indigent person convicted of a crime or appealing from a civil commitment, dependency, or
termination of parental rights proceeding. RCW 10.73.150; RCW 2.70.020(1).

“In order to implement the constitutional guarantee of counsel and to ensure effective and
efficient delivery of the indigent appellate services funded by the state of Washington,” the
legislature established the Office of Public Defense in 1996 as “an independent agency of the
judicial branch.” RCW 2.70.005 (1996), amended by RCW 2.70.005 (2008). OPD is responsible
for administering these services across the state. RCW 2.70.020(1). With limited exception, OPD
and its attorneys are prohibited from directly representing clients. RCW 2.70.023. Accordingly,
OPD must fulfill its obligation by contracting with qualified organizations and attorneys. /d.

B. WAP is a nonprofit entity handling 40 percent of all indigent appeals in the state.

WAP is a nonprofit entity whose sole mission is to provide the highest quality legal
representation to indigent clients appealing from criminal convictions, civil commitments,
dependencies, or terminations of parental rights. Link Decl. 9 2. Since 1994, WAP has contracted
exclusively with the State, and it is the only nonprofit entity to hold such contracts. /d.

For the past decade, WAP has handled the largest share of indigent appeals in
Washington, approximately 40 percent in recent years. Id. § 3. This includes appeals heard by the
Washington Supreme Court and by each division of the Washington Court of Appeals. /d.

WAP currently has a director, twenty-six staff attorneys, two Rule 9 interns, an office
administrator who also acts as a senior paralegal, another senior paralegal, and three legal
assistants. Id. 4. WAP provides substantial efficiencies for both the courts and OPD that
smaller or individual providers cannot. /d. For example, WAP provides courts a single point of
contact and uniformity in the perfection process. /d. The structure of WAP also allows clients
and courts to depend on consistent, high-quality briefing and argument. /d. WAP eliminates the
need for OPD to separately manage and oversee numerous independent contractors. Id. Except
where a conflict of interest required withdrawal, WAP has never walked away from a client and

left OPD to find new counsel, unlike other contractors. /d.
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C. For more than a decade, OPD has paid WAP on a total annual revenue basis.

Over the past decade, WAP’s contracts with OPD have covered a one-year fiscal period
that begins on July 1 and ends on June 30. Link Decl. § 5. For even longer, OPD has paid WAP
on a total annual revenue basis, which accounts for the aggregate cost of the salaries and benefits
WAP’s attorneys earn as well as the cost of supporting the attorneys. /d. OPD typically pays this
annual revenue amount in twelve equal monthly installments. /d.

As OPD is aware, most cases assigned to WAP are not resolved within the fiscal year of
assignment. /d. § 6. For the overwhelming majority, WAP represents the client for at least 21
months. Id. This is usually the minimum amount of time it takes to get a case briefed and argued
before the Court of Appeals, to receive a decision, and to get a petition for review filed with and
decided by the Supreme Court. /d. If the Supreme Court accepts review, WAP will typically
represent the client for an additional 14 to 18 months. /d.

Because nearly every case assigned to WAP will continue beyond the end of the fiscal
year, OPD’s contracts have effectively paid for WAP’s operating expenses during the year in
question and not for the cases assigned in that year. Id. § 7. In other words, the contracts did not
cover the work that WAP’s attorneys would perform on assigned cases in subsequent years. /d.
Each contract compensated only for work performed that year, regardless of whether it was work
performed on cases assigned in previous years, whether WAP received fewer assignments than
called for in the contract, or whether WAP stopped taking assignments due to excessive caseload
concerns. /d. OPD never sought a reduction or return of compensation from WAP. /d.

WAP’s most recent contract with OPD covered the period of July 1, 2025, to June 30,
2026 (the “FY26 Contract”). Id. § 8. Under that contract, OPD agreed to pay WAP in monthly
installments of $396,973. Id., Ex. 1 at 1. The total—$4,763,676—essentially equaled WAP’s
operating expenses for the year, including payroll and benefits for attorneys and staff, rent and
utilities, insurance, supplies, and other overhead expenses. /d. 9 9.

As of July 1, 2026, OPD stopped making monthly payments to WAP even though the

organization had 539 open cases, some of which were assigned as far back as 2022. Id. § 10. The
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FY26 Contract includes a “Post-Expiration Representation Compensation” (PERC) provision
that reads: “Upon expiration . . . if a new contract does not supersede the terms of this Contract
and unless the parties agree otherwise, OPD shall pay [WAP] for each case [ WAP] retains
according to [a] fee schedule” kept by OPD. Id., Ex. 1 at 2. Under that schedule, WAP is to
receive $417 each time it closes one of the 539 cases. Id., Ex. 2 at 2. OPD will also pay between
$1,796 to $4,751 for the filing of an opening appellate brief, depending on the length of the trial
court transcript. /d. In 65 percent (or 353) of the cases, WAP submitted briefs before July 1,
2026. Id. 9 12. Thus, OPD will only pay WAP for this event in approximately 186 cases. Id.!
D. The WSBA’s appellate workload study.

In November 2024, the WSBA engaged parties “to collaborate with OPD to undertake a
workload study to establish empirically grounded appellate indigent defense caseload standards
for Washington State.” Link Decl., Ex. 3 at 2. “The purpose of the study [was] to produce a
reliable professional consensus on the amount of time it should take, on average, for a lawyer to
meet th[e] standard [of ‘reasonably effective assistance’ under ‘prevailing professional norms’]
for various types of appeals in Washington State.” /d. at 6. The study employed the “Delphi”
method, “a structured, iterative survey process . . . widely used in judicial workload studies,
public defense studies, and other legal system studies.” Id. 2, 13.

OPD paid for the study and participated in its design and direction. /d. q 15. The results
were published in November 2025, and they identify the average number of hours necessary to
represent an indigent appellant by case type and record length. /d., Ex. 3 at 2, 4. The study’s
authors wrote: “The Delphi results can now inform the determination of new appellate caseload
standards for indigent defense attorneys in Washington State, as well as guide resource
allocation, attorney assignments, and future budgetary and legislative planning by OPD and other
stakeholders.” Id. at 2. The authors also concluded that because the state’s appellate public

defense system “currently operates with approximately 59% of the attorneys needed to meet the

! The fee schedule identifies an “assignment” payment, but WAP is ineligible to receive these because all 539 cases
were already assigned. Link Decl. § 13 & Ex. 2 at 2.
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demand for quality representation, Washington has to add “33 full-time appellate attorneys [in
2026] to ensure reasonably effective assistance of counsel as required by [the state constitution]
and prevailing professional norms.” /d. at 4-5.

E. For fiscal year 2027, OPD offered WAP an unethical contract.

In May 2026, OPD invited WAP to re-apply to represent indigent clients before
Washington’s appellate courts. Link Decl. q 16. In its invitation, OPD acknowledged that “the
Washington Supreme Court had reduced the maximum number of appeals [per attorney] per year
from 36 to 30” and would be further reducing the limit to 25 effective January 1, 2027. Id., Ex. 4
at 2. OPD also noted that “[t]hese maximum levels presume appeals with average length records
assigned to experienced appellate attorneys.” /d. at 2-3.

The WSBA'’s appellate workload study lists the number of hours ordinarily needed to

represent a client on appeal depending on the length of the record. /d., Ex. 3 at 2, 4. But OPD
failed to utilize this information in setting case weighting designations for fiscal year 2027. Id.
9 17 & Ex. 4 at 3. Under OPD’s weighting scheme, for example, a record length of 2,750 pages
in a criminal case is given three credits. /d. This means that OPD expects an attorney to work an
average of 198 hours on such a case. Id. 9 18. By comparison, the WSBA’s workload study
concluded that such a case will take 417 hours of attorney time on average, which is equal to
6.32 case credits, more than double the weight given by OPD. Id.

Below is a table showing the discrepancy in hours of representation per appellate case

under OPD’s contract proposal as compared with the WSBA’s workload study:

Record Length OPD Credit Weight OPD Case Hours WSBA Case Hours
1to 500 pages 1.0 66.0 85.5

501 to 1,000 pages 1.0 66.0 126.5

1,001 to 1,200 pages 1.5 99.0 126.5

1,201 to 1,500 pages 1.5 93.0 216.0

1,501 to 2,000 pages 2.0 132.0 216.0

2,001 to 2,500 pages 2.5 165.0 216.0

2,501 to 3,000 pages 3.0 198.0 417.0

3,001 to 3,500 pages 3. 231.0 417.0

3,501 to 4,000 pages 4.0 264.0 417.0
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1d. 9 19. If implemented, OPD’s weighting scheme would increase workloads above those in
place during the FY26 Contract. Id. § 20. OPD’s scheme would also increase workloads above
the maximum set by the Supreme Court. /d. In short, OPD has proposed giving WAP’s attorneys
less credit for the same work, which means fewer hours available for representation. /d.

OPD has also proposed paying WAP on a per-case-credit basis. /d. § 21. Below is the pay

scale OPD offered for appeals from criminal, juvenile, and civil commitment cases:

Attomey  Number of Appellate Maximum Number of Compensation
Tier Briefs' Filed Credits per Year Range by Credit
1 6 or less 15 $6000 to $6500
2 71014 20 $6500 to $7000
3 15 or more 25 $7000 to $7500

Id., Ex. 4 at 3. The pay scale OPD offered for appeals from dependency and parental termination
cases is similar at $6,200 to $7,200 per credit. /d., Ex. 5 at 1.

Finally, OPD’s proposal would allow the agency to reduce compensation if a WAP
attorney were no longer able to take case assignments, if WAP were to develop an internal
backlog of cases, or if WAP were to request an “excessive” number of extensions on brief
filings. Id. 4 25. These provisions have no exceptions for a conflict of interest or an attorney’s
inability to comply with constitutional, ethical, and professional obligations to a client. /d.

In meetings and communications, WAP informed OPD that many aspects of its proposal
for a fiscal year 2027 contract are unethical and would require WAP’s attorneys to violate the
Rules of Professional Conduct and the Washington Supreme Court Standards for Indigent
Defense. Id. § 26. This includes the case weighting designations. /d. Though OPD acknowledged
that it made no effort to calculate the time necessary to ensure effective representation, the
agency refused to adjust its weighting schedule. /d. OPD also refused to continue utilizing the
total annual revenue model with WAP even though WAP said the pay-per-case-credit scheme
was unsustainable for the organization and contrary to its ethical obligations. /d.

Because OPD’s contract proposal for fiscal year 2027 neither accounts for nor allows the

time necessary for WAP’s attorneys to meet their constitutional, ethical, and professional
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obligations to clients, WAP told OPD that the proposal is unacceptable. /d. § 27. WAP said it is
willing to sign a contract that (1) employs a total annual revenue model similar to what has been
place the past twelve years, (2) permits attorneys the time necessary to provide each client with
effective, ethical, quality representation, and (3) has no provisions calling for a reduction in
revenue based on conflicts, ethical workload limits, or decisions regarding representation that are
based on the professional judgment of WAP and its attorneys. /d. OPD responded by telling
WAP that the agency has no intention of providing an alternative proposal. /d.

For ongoing cases, OPD offered WAP a “temporary,” six-month contract with a pay-per-
event provision much like the PERC provision, though payments would have been slightly less.
1d. 9 28. OPD also offered a flat payment of $100,000 per month. /d. Even with this extra
amount, the contract would have been unsustainable for WAP and incompatible with the
provision of effective, ethical, quality representation. /d. Accordingly, WAP rejected it. /d.

On June 29, 2026, WAP asked OPD whether it was willing to mediate the contract issues,

but OPD declined. /d. 9 29. Three weeks later, WAP filed this lawsuit. /d.

F. WAP will soon be unable to continue operations, and hundreds of its clients will be
denied their right to effective appellate defense counsel.

WAP estimates that under the PERC provision, OPD will pay the organization no more
than $755,000 for the work that remains in relation to the 539 ongoing cases. Link Decl. § 30.
Those payments will be doled out over time as matters are closed or, in 35 percent of cases, as
briefs are filed. /d. In the aggregate, the payments are insufficient to cover even two months’
worth of WAP’s overhead expenses. Id. To effectively represent clients, however, WAP must
maintain its current attorney and staffing levels for at least one year and will need to continue
operations for at least two more years beyond that. /d. 9 30-33.

Because it is a nonprofit entity that contracts solely with OPD to provide indigent defense
services, WAP has no source of income beyond the funding it receives from the State. /d. q 34.
WAP has some reserves, but those will soon be depleted by overhead expenses. Id. Without
additional funding—whether through a court order or a new contract—WAP will have to cease
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operations near the end of 2026. Id. At that time, the organization will still have more than 400
open cases, and WAP’s attorneys will have to withdraw from each of them. /d. As noted above,
there is already a 41-percent deficit in the number of attorneys necessary to handle Washington’s
public appellate defense needs. /d. If WAP withdraws, its former clients will almost certainly go
without representation for many months if not years. /d.

IV. STATEMENT OF ISSUES

1. Should the Court enter a preliminary injunction order that prohibits OPD from
enforcing the PERC provision in its contract with WAP? Yes.

2. Should the Court enter a preliminary injunction order that requires OPD to
compensate WAP at a rate of $396,973 per month, retroactive to July 1, 2026, for WAP’s
ongoing public appellate defense services? Yes.

V. EVIDENCE RELIED UPON
WAP relies on the pleadings and papers on file with the Court as well as the Declaration

of Gregory Link and the exhibits attached to that declaration.
VI. ARGUMENT AND AUTHORITY

WAP seeks a preliminary injunction on its claims under the Uniform Declaratory
Judgment Act (UDJA), chapter 7.24 RCW, which are brought on its own behalf and on behalf of
the organization’s clients. The UDJA provides that a person “whose rights, status or other legal
relations are affected by a . . . contract . . . may have determined any question of construction or
validity arising under the . . . contract . . . and obtain a declaration of rights, status or other legal
relations thereunder.” RCW 7.24.020; see also RCW 7.24.130 (defining “person” to include
“corporation[s] of any character whatsoever”). “Further relief,” including injunctive relief, “may
be granted” under the UDJA “whenever necessary or proper.” RCW 7.24.080.

A primary issue in this case is the validity of the PERC provision that went into effect on
July 1, under which OPD will pay WAP for its ongoing representation of 539 clients according

to a per-event fee schedule. Those payments are insufficient for the work required, and WAP
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will have to cease operations near the end of 2026 despite having hundreds of open cases. Thus,
the PERC provision directly affects the rights, status, and legal relations of WAP and its clients.

To obtain a preliminary injunction, a plaintiff must show (1) a clear legal or equitable
right; (2) a well-grounded fear of immediate invasion of that right; and (3) the acts complained
will result in actual and substantial injury without a preliminary injunction. See Kucera v. Dep 't
of Transp., 140 Wn.2d 200, 209 (2000) (quoting Tyler v. Pipe Indus. v. Dep’t of Revenue, 96
Wn.2d 785, 792 (1982)). The plaintiff “need not prove” the merits of the issues underlying the
requirements for injunctive relief, “and the trial court does not reach or resolve” them. Nw. Gas
Ass’nv. Wash. Utils. & Transp. Comm’n, 141 Wn. App. 98, 115-16 (2007). “Rather, the trial
court considers only the /ikelihood that the plaintiff will ultimately prevail at trial . . . .” Id. In its
review, the court must “balanc[e] the relative interests of the parties and, if appropriate, the
interests of the public.” Kucera, 140 Wn.2d at 209-10 (quoting Tyler, 96 Wn.2d at 792).

A. WAP and its clients have clear legal or equitable rights to relief.

WAP is likely to prevail in establishing (1) that its clients are entitled to receive effective
appellate representation; (2) that the PERC provision is unenforceable as against public policy
because it does not allow such representation; and (3) that OPD must reasonably compensate
WAP for its ongoing public appellate defense services.

1. WAP’s clients have a right to effective appellate counsel.

WAP’s clients have the right to an appeal and to the assistance of an attorney who will
effectively represent them in that appeal. For criminal proceedings, these rights are guaranteed
under article 1, section 22 of the Washington Constitution. For civil commitment, dependency,
and termination of parental rights proceedings, the rights are guaranteed by statute and court rule.
See RAP 15.2(b)(1) (citing relevant statutes).

Where the right to counsel attaches, the representation provided must be “effective.”
RCW 10.101.005; see also State v. Tomal, 133 Wn.2d 985, 990-91 (1997) (“appellate-level right
to counsel . . . includes . . . right to effective assistance”); CrR 3.1, Standards for Indigent
Defense, Std. 3.2. For appellate cases, the attorney must communicate with the client; review the
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court file and transcripts; identify and analyze issues; conduct legal research; write briefs,
motions, and petitions; zealously advocate for the client; and more. See Link Decl., Exs. 6 & 7.

2. The PERC provision is contrary to public policy.

A contractual term is “unenforceable on grounds of public policy when the interest in its
enforcement is clearly outweighed by a public policy against the enforcement of such terms.” LK
Operating, LLC v. Collection Grp., LLC, 181 Wn.2d 48, 85 (2014) (citation omitted). “The
underlying inquiry” on enforceability is “whether the contract has a tendency to be against the
public good, or to be injurious to the public.” /d. at 86 (internal marks and citation omitted).
“Therefore, whether something can be a source of public policy in the context of contract
enforceability should depend on whether it is primarily intended to promote the public good or
protect the public from injury, and whether it was issued by an entity with the legal power and
authority to set public policy in the relevant context.” Id.

The Washington legislature has “determin[ed] that public policy is best served by
providing effective legal representation to indigent litigants in all cases in which there is a right
to counsel.” In re Grove, 127 Wn.2d 221, 233 (1995) (citing RCW 10.101.005). This policy is
also expressed in the Washington Constitution as it relates to appeals from criminal convictions.
See LK Operating, 181 Wn.2d at 86 (“a contract violates public policy where it would, among
other concerns, injure a person’s ‘right to counsel’”’). Other “sources of public policy” include
the Rules of Professional Conduct and court rules, like the Standards for Indigent Defense, that
are “directed at promoting the public good and preventing public injury.” /d. at 85.

The case of Simmons v. State Public Defender is instructive. 791 N.W.2d 69 (Iowa 2010).
Attorney Kent Simmons was appointed to represent individuals appealing criminal convictions,
and he “entered into a fee contract with the state public defender” for that work. /d. at 70, 72.
Under the contract, Simmons was to “be paid ‘for reasonable and necessary legal services . . .
pursuant to administrative rule adopted by the State Public Defender.’” /d. at 72. The

administrative rule “provided that fees for appeals for contract attorneys were limited to a cap of
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$1500, with $1000 payable on the filing of a proof brief and the balance upon the filing of the
final brief.” Id. at 71.

Simmons challenged this scheme, arguing that it “fails to carry out the legislature’s
mandate for providing reasonable fees for reasonable and necessary services and, as a result, is
unenforceable.” /d. at 73. He also argued “that the fee cap has a chilling effect on the
constitutional and statutory rights to effective assistance of counsel.” /d.

The Supreme Court of lowa agreed. See id. at 88-89. The Court first examined “two well-
accepted legal doctrines” about the right to counsel: (1) “all defendants are entitled not simply to
counsel, but to effective assistance of counsel”; and (2) “the state has the constitutional obligation
to provide an effective lawyer at state expense.” Id. at 75. The Court gave examples of “what is
expected of appellate counsel in order to be effective,” recognizing the work requires a
significant amount of time and effort. /d. The Court then analyzed the nature and justiciability of
the dispute, concluding that it involved a challenge to “the structure through which indigent
defense is provided by the state” and that Simmons had standing because “a defendant’s right to
effective assistance of counsel and an attorney’s right to fair compensation are ‘inextricably
linked.”” Id. at 76-77, 84. The Court held that “a lawyer may mount a successful challenge by
showing that the fee [provisions], if enforced, would have a substantial chilling effect on the
constitutional rights of criminal defendants.” Id. at 85.

The Court concluded “that the concepts of ‘reasonable fee’ and the constitutional
requirements of effective assistance of counsel are related but not identical.” Id. at 87. “The
focus is . . . not solely on providing the lawyer with a reasonable fee, although that is important,
but on showing that the system is designed to ensure that an indigent defendant receives effective
assistance of counsel.” /d. Indeed, “inadequate compensation will restrict the pool of attorneys
willing to represent indigent defendants,” and “the low level of compensation threatens the
quality of indigent representation because of the perverse economic incentives introduced into
the criminal justice system.” /d. Accordingly, the Court held that “the implementing provision in
Simmons’s contract violates public policy,” adding: “We will not enforce a contractual provision
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that has a chilling effect on the constitutional rights of criminal defendants and is inconsistent
with the legislature’s intent to provide . . . effective assistance of counsel.” /d. at 88-89.

The PERC provision is also contrary to public policy, and thus unenforceable, because its
compensation scheme “threatens or is likely to impair realization of the right to effective
assistance of counsel.” Id. at 77, 89. As the Washington Supreme Court has recognized, “to
require an attorney to process an appeal without [the] prospect of [adequate] compensation
will . . . not only tend to detract from the quality of his service to [the client] and to the court, but
might ultimately lead to a scarcity of counsel willing and able to accept appointment.” Honore v.
Wash. State Bd. of Prison Terms & Paroles, 77 Wn.2d 660, 679 (1970). The compensation that
WAP will receive under the PERC provision is insufficient to cover the organization’s overhead
for even two months, let alone to sustain the organization for the years that it will take to fully
represent WAP’s 539 clients. See Section IIL.F, supra. Absent injunctive relief, WAP will shutter
its doors in a matter of months and withdraw from representation in all cases, leaving hundreds
of indigent people without counsel to continue defending their rights. The contractual
arrangement is thus “inconsistent with the legislature’s intent to provide indigent defendants with
effective assistance of counsel.” Simmons, 791 N.W.2d at 89; see also RCW 2.70.005.

3. OPD must reasonably compensate WAP for its services.

“Government has the responsibility to fund the full cost of quality legal representation for
all eligible persons.” ABA Standards for Criminal Justice: Providing Defense Services, Std. 5-1.6
(Am. Bar Ass’n 3d ed. 1992) (emphasis added). Recognizing this, numerous courts have stepped
in to invalidate contractual and statutory or regulatory provisions that cap fees for public defense
services. In Simmons, for example, the lowa Supreme Court held that the contract was
unenforceable and remanded the case for an award of “reasonable and necessary fees that are
consistent with the constitutional mandate of effective assistance of counsel.” /d. at 89.

Another court reached the same conclusion in New York County Lawyers’ Ass’n v. State,
745 N.Y.S.2d 376, 379-80 (N.Y. Sup. Ct. 2002). There a lawyer’s association challenged statutes
imposing caps on the compensation paid to attorneys for their representation of indigent clients
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in criminal and family matters, arguing that “New York State’s failure to increase the [attorney]
compensation rates . . . ha[d] rendered hollow the constitutional and statutory right to counsel
and obstruct[ed] the judiciary’s ability to function.” New York Lawyers’ Ass’n, 745 N.Y.S.2d at
379. The trial court found “serious and imminent danger of ineffective assistance of counsel to
indigent litigants in the New York City family and criminal courts resulting from the inadequate
compensation rates” and “issue[d] a mandatory preliminary injunction directing payment” of a
reasonable hourly rate. Id. at 379-80. Months later, after a bench trial, the court held that the
State’s compensation scheme was “unconstitutional as applied,” and the court made the
injunction permanent. New York County Lawyers’ Ass’n v. State, 763 N.Y.S.2d 397, 419 (N.Y.
Sup. Ct. 2003); see also DeLisio v. Alaska Superior Court, 740 P.2d 437, 438 (Alaska 1987)
(““Alaska’s constitution will not permit the state to deny reasonable compensation to an attorney
who is appointed to assist the state in discharging its constitutional burden”).

Similar outcomes have occurred in Washington’s appellate courts. In State v. Howard,
for example, the Washington Supreme Court held that the State was responsible for
compensating public defense attorneys “in excess of the amount provided” under a contract to
defend an accused on a murder charge. 106 Wn.2d 39, 41, 46 (1985). The Court reasoned that
“an intrinsic part of the prosecution of every criminal case filed against an indigent defendant is
the provision of assigned counsel to represent that person,” and “[t]he expenses of providing for
an indigent’s defense are a necessary expense of charging a crime.” /d. at 44.

In State v. Lehirondelle, two attorneys appointed to provide public defense services
challenged a fee award that was “based on a fee schedule” because the compensation was so
insufficient, it “[would] not cover their office overhead.” 15 Wn. App. 502, 503-504 (1976).
Holding the attorneys “must be awarded an amount which will allow the financial survival of
[their] practice,” the Washington Court of Appeals reversed the award and ordered that the
attorneys be paid “a reasonable amount for all professional services” provided. Id. at 504.

The Court of Appeals reached a similar conclusion in State v. McKenney, where the
compensation paid “represent[ed] only one-half of the overhead chargeable” to the attorney who
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provided the public defense services. 20 Wn. App. 797, 807 (1978). In reversing the award and
remanding for reconsideration, the court cited a WSBA study that found: “Where attorney
compensation . . . was very low, the quality of representation for indigent criminal accused
suffered” because “there was an economic disincentive against satisfactory representation of the
accused” even though “attorney dedication was high” in those systems. /d. at 804 & n.7.

Finally, in State v. Perala, the Court of Appeals held that the judiciary has “constitutional
authority” to “compensate appointed counsel” as “reasonably necessary for the holding of court,
the efficient administration of justice, [and] the fulfillment of constitutional duties.” 132 Wn.
App. 98, 118 (20006) (citing In re Salary of Juvenile Dir., 87 Wn.2d 232, 249-51 (1976)).

The PERC provision fails to provide the funding required for WAP to effectively
represent the 539 clients to whom it has been appointed. Indeed, the compensation is wholly
inadequate. Because WAP is likely to prevail, the organization is entitled to be compensated as
necessary to provide effective, ethical, quality public appellate defense services to its clients. For
fiscal year 2026, OPD was paying WAP $396,973 per month to cover its overhead expenses. It is
thus reasonable to require OPD to pay that monthly amount from July 1, 2026, onward.

B. WAP and its clients have a well-grounded fear of immediate invasion of their rights.

For several weeks, WAP has been operating without the monthly payments OPD
previously provided. The only funding that WAP will receive going forward will come
sporadically over the next few years as cases are closed and opening briefs are filed. This
compensation is expected to total $755,000, which is not enough to cover WAP’s expenses for
two months. WAP has attempted to negotiate with OPD, but the agency refuses to offer a
contract that will allow WAP to meet its ethical, professional, and constitutional obligations to
clients. WAP and its clients thus have a well-grounded fear of immediate invasion of their rights.
C. Insufficient funding of WAP will result in actual and substantial injury.

The clock is ticking, and time is short. Without the relief requested in this motion, WAP
will cease to exist in a matter of months. Dozens of employees will lose their jobs and hundreds
of clients will be left without representation, all because of a contractual provision that violates
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public policy and a state agency that refuses to act in accordance with the legislature’s directive
to ensure the effective delivery of public appellate services.

“A system that makes it impossible for appointed counsel to provide the sort of assistance
required” for effective representation “works irreparable harm,” injuring “both the defendant and
the criminal justice system as a whole.” Wilbur v. City of Mount Vernon, 989 F. Supp. 2d 1122,
1132-33 (W.D. Wash. 2013) (holding “[i]ntentional choices” of governments in “negotiating”
public defense contracts and “allocating funds” left attorneys “compensated at such a paltry
level” as to deprive defendants of effective representation). “The exact impacts of the
constitutional deprivation are widespread but difficult to measure on a case by case basis,
making legal remedies ineffective.” 1d.; see also New York County Lawyers’ Ass’'n, 745
N.Y.S.2d at 389 (finding “prospect of irreparable injury” absent “provisional relief”).

D. The balancing of equities strongly favors WAP and its clients.

The right to effective assistance of counsel “must be jealously guarded.” City of Seattle v.
Ratliff, 100 Wn.2d 212, 218 (1983). And “the [1]egislature’s determination that public policy is
best served by providing effective legal representation” indicates the legislature intended “a right
to public funding of expenses necessarily incident to effective appellate review,” including
attorneys’ fees. Grove, 127 Wn.2d at 233, 236. Accordingly, the interests of WAP, its clients,
and the public far outweigh any interests that OPD has when it comes to the requested
preliminary injunctive relief. See New York County Lawyers’ Ass’n, 745 N.Y.S.2d at 389
(finding “a balance of the equities tipping in [plaintiff’s] favor”).

VII. CONCLUSION

The PERC provision is contrary to public policy and unenforceable. OPD is obligated to
pay WAP a reasonable amount so that the nonprofit organization can provide effective public
appellate defense services to its clients. Without such funding, WAP will cease to exist, and its

clients will be deprived of their constitutional rights. A preliminary injunction is appropriate.
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RESPECTFULLY SUBMITTED AND DATED this 6th day of August, 2026.

TERRELL MARSHALL LAW GROUP PLLC

By: /s/ Toby J. Marshall
Toby J. Marshall, WSBA #32726
Email: tmarshall@terrellmarshall.com
Elizabeth Schatz Cordero, WSBA #63175
Email: eschatzcordero@terrellmarshall.com
1700 Westlake Avenue North, Suite 300
Seattle, Washington 98109
Telephone: (206) 816-6603

Attorneys for Plaintiff
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DECLARATION OF SERVICE

I, Toby J. Marshall, hereby certify that on August 6, 2026, I caused true and correct

copies of the foregoing to be served via the means indicated below:

Cynthia L. Alexander, WSBA #46019
Email: cynthia.alexander@atg.wa.gov
Kristen S. Valore, WSBA #51696
Email: kristen.valore@atg.wa.gov
ATTORNEY GENERAL’S OFFICE
1125 Washington Street SE

PO Box 40100

Olympia, Washington 98504
Telephone: (360) 753-6200

Attorneys for Defendants

[ ]U.S. Mail, postage prepaid
[ ] Hand Delivered via Messenger Service
[ ] Overnight Courier
[ ] Facsimile
X Electronic Mail
[ ] Thurston County Electronic
Filing System

I declare under penalty of perjury under the laws of the State of Washington and the

United States that the foregoing is true and correct.

DATED this 6th day of August, 2026.

By: /s/ Toby J. Marshall, WSBA #32726

Toby J. Marshall, WSBA #32726
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