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Hearing Date: August 14, 2026

Hearing Time: 9:00 a.m.

Judge/Calendar:
Wood Civil Motions

IN THE SUPERIOR COURT OF THE STATE WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

WASHINGTON APPELLATE PROJECT, a

Washington public benefit nonprofit NO. 26-2-04385-34

corporation, on its own behalf and on behalf of

its clients, DECLARATION OF GREGORY
LINK IN SUPPORT OF

Plaintiff, PLAINTIFF’S MOTION FOR
PRELIMINARY INJUNCTION
Vs.

STATE OF WASHINGTON and

WASHINGTON STATE OFFICE OF

PUBLIC DEFENSE,

Defendants.

I, Gregory C. Link, declare as follows:

1. I am the Director of the Washington Appellate Project (WAP), Plaintiff in this
matter. I have been with WAP since 1995, and I became the Director in 2016. I am a member of
the bar of the state of Washington in good standing, and I am admitted to practice before the
state’s courts. I respectfully submit this declaration in support of Plaintiff’s Motion for
Preliminary Injunction. Except as otherwise noted, I have personal knowledge of the facts set
forth in this declaration and could testify competently to them if called upon to do so.

2. WAP is a nonprofit organization whose sole mission is to provide the highest

quality legal representation to indigent clients appealing from criminal convictions, civil
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commitments, dependencies, or terminations of parental rights. Since its inception in 1994, WAP
has contracted exclusively with the State of Washington. WAP is the only nonprofit entity to
hold such contracts.

3. For the past decade, WAP has handled the largest share of indigent appeals in
Washington, approximately 40 percent in recent years. This includes appeals heard by the
Washington Supreme Court and by each division of the Washington Court of Appeals.

4, WAP currently has a director, twenty-six staff attorneys, two Rule 9 interns, an
office administrator who also acts as a senior paralegal, another senior paralegal, and three legal
assistants. WAP provides substantial efficiencies for both the courts and OPD that smaller or
individual providers cannot. For example, WAP provides courts a single point of contact and
uniformity in the perfection process. The structure of WAP also allows clients and courts to
depend on consistent, high-quality briefing and argument. WAP eliminates the need for OPD to
separately manage and oversee numerous independent contractors. Except when a conflict of
interest required withdrawal, WAP has never walked away from a client and left OPD to find
new counsel, unlike other contractors.

5. Over the past decade, WAP’s contracts with OPD have covered a one-year fiscal
period that begins on July 1 and ends on June 30. For even longer, OPD has compensated WAP
using a total annual revenue model, which accounts for the aggregate cost of the salaries and
benefits that WAP’s full-time appellate attorneys earn over the course of a year as well as the
cost of supporting those attorneys. OPD typically pays this total annual revenue amount in
twelve equal monthly installments.

6. Most cases assigned to WAP are not resolved within the fiscal year of assignment.
For the overwhelming majority, WAP represents the client for at least 21 months. This is usually
the minimum amount of time it takes to get a case briefed and argued before the Court of
Appeals, to receive a decision, and to get a petition for review filed with and decided by the
Washington Supreme Court. If the Supreme Court accepts review, WAP will typically represent
the client for an additional 14 to 18 months.
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7. Because nearly all cases assigned to WAP will continue well beyond the end of
the fiscal year, the contracts between OPD and WAP have effectively paid for WAP’s operating
expenses during the year in question and not for the cases assigned to WAP in that year. In other
words, the contracts did not pay for work that WAP’s attorneys would perform on the assigned
cases in subsequent years. Each contract compensated only for work performed in that fiscal
year, regardless of whether the work was on cases that OPD assigned in previous years, whether
WAP received fewer assignments than called for under the contract, and whether WAP stopped
taking assignments due to ethical concerns over excessive caseloads. OPD never sought a
reduction or return of compensation from WAP.

8. WAP’s most recent contract with OPD covered the period of July 1, 2025, to June
30, 2026 (the “FY26 Contract”). Attached hereto as Exhibit 1 is a true and correct copy of the
FY26 Contract, which is titled Client Service Contract Between State of Washington Office of
Public Defense and Washington Appellate Project.

9. Under the FY26 Contract, OPD agreed to pay WAP in monthly installments of
$396,973. See Ex. 1 at 1. The total—$4,763,676—essentially equaled WAP’s operating expenses
for the year, including payroll and benefits for attorneys and staff, rent and utilities, insurance,
supplies, and other overhead expenses.

10.  AsofJuly 1, 2026, OPD stopped making monthly payments to WAP even though
the organization had 539 open cases, some of which were assigned as far back as 2022.

11. The FY26 Contract includes a “Post-Expiration Representation Compensation”
(PERC) clause, which provides: “Upon expiration . . . if a new contract does not supersede the
terms of this Contract and unless the parties agree otherwise, OPD shall pay [WAP] for each
case [ WAP] retains according to [a] fee schedule” kept by OPD. Ex. 1 at 2.

12.  Attached hereto as Exhibit 2 is a true and correct copy of the fee schedule
referenced in the PERC provision. Under the fee schedule, WAP is to receive $417 each time the
organization closes one of its 539 cases. See Ex. 2 at 2. OPD will also pay between $1,796 to
$4,751 for the filing of an opening appellate brief, depending on the length of the trial court
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transcript. In roughly 65 percent (or 353) of the cases, WAP submitted briefs before July 1, 2026.
Thus, OPD will only pay WAP for this event in approximately 186 of the remaining cases.

13.  The fee schedule identifies an “assignment” payment, Ex. 2 at 2, but WAP is
ineligible to receive these because all the cases were already assigned.

14.  Attached hereto as Exhibit 3 is a true and correct copy of the Washington State
Bar Association Office of Public Defense Appellate Workload Study. I was a member of the
Advisory Group for that study.

15. OPD paid for the study and participated in its design and direction. The results,
which were published in November 2025, identify the average number of hours necessary to
represent an indigent appellant by case type and record length. See Ex. 3 at 2, 4.

16.  In May 2026, OPD invited WAP to re-apply to represent indigent clients before
Washington’s appellate courts in criminal and involuntary commitment proceedings, among
others. Attached hereto as Exhibit 4 is a true and correct copy of that invitation, which is titled
Request for Qualifications and Quotes Seeking Client Services Contracts RFQQ2701A.

17. The WSBA’s appellate workload study lists the number of hours ordinarily
needed to represent a client on appeal depending on the length of the record. See Ex. 3 at 2, 4.
OPD failed to utilize this information in setting case weighting designations for fiscal year 2027.
See Ex. 4 at 3.

18.  Under OPD’s weighting scheme, for example, a record length of 2,750 pages in a
criminal case is given three credits. See id. Because it is widely understood that attorneys spend
an average of 1,650 hours per year on casework, this means that OPD expects an attorney to
work an average of 198 hours on such a case under the Washington Supreme Court’s 2027 case
credit limits (3 case credits / 25 annual credits * 1650 annual hours = 198 case hours). By
comparison, the WSBA’s workload study concluded that such a case will take 417 hours of
attorney time on average, Ex. 3 at 4, which is equal to 6.32 case credits (417 case hours / 1650
annual hours * 25 annual credits = 6.32 case credits), more than double the weight given by

OPD. See Ex. 3 at 4.
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19.  Here is a table showing the discrepancy in hours of representation per appellate

case under OPD’s contract proposal as compared with the WSBA’s workload study:

Record Length OPD Credit Weight OPD Case Hours WSBA Case Hours
1to 500 pages 1.0 66.0 85.5

501 to 1,000 pages 1.0 66.0 126.5

1,001 to 1,200 pages 1.5 99.0 126.5

1,201 to 1,500 pages 1.5 93.0 216.0

1,501 to 2,000 pages 2.0 132.0 216.0

2,001 to 2,500 pages 2.5 165.0 216.0

2,501 to 3,000 pages 3.0 198.0 417.0

3,001 to 3,500 pages 3.5 231.0 417.0

3,501 to 4,000 pages 4.0 264.0 417.0

The calculation for each figure under OPD Case Hours is as follows: the OPD Credit Weight / 25
annual credits * 1650 annual hours = OPD Case Hours. The WSBA Case Hours are taken from
Exhibit 3 at 4.

20.  Ifimplemented, OPD’s weighting scheme would effectively increase workloads
above those that were in place during the FY26 Contract. OPD’s scheme would also increase
workloads above the maximum set by the Supreme Court. In short, OPD has proposed giving
WAP attorneys less credit for the same work, which means fewer hours being available for
representation.

21. OPD has also proposed paying WAP on a per-case-credit basis. Here is the
compensation scale the agency offered for appeals from criminal, juvenile, and civil commitment

cases:

Attomey  Number of Appellate Maximum Number of Compensation
Tier Briefs' Filed Credits per Year Range by Credit
1 6 or less 15 $6000 to $6500
2 7 to 14 20 $6500 to $7000
3 15 or more 25 $7000 to $7500

Ex. 4 at 3. By comparison, OPD paid $9,214.07 per case credit assigned to WAP in fiscal year
2026 (though, as noted in paragraphs 6 and 7 above, much of the work done in that year was on
cases that OPD assigned to WAP in previous years).
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24.  Attached hereto as Exhibit 5 is a true and correct copy of OPD’s invitation to
WAP to re-apply to represent indigent clients before Washington’s appellate courts in family
defense actions, including appeals of termination of parental rights and dependency orders. The
scale that OPD offered for these matters is $6,200 to $7,200 per credit. See Ex. 5 at 1.

25. OPD’s fiscal year 2027 contract proposal would allow the agency to reduce
compensation if one of WAP’s attorneys were no longer able to take case assignments due, for
example, to family medical leave or ethical constraints; if WAP were to develop an internal
backlog of cases; or if WAP were to request an “excessive’” number of extensions on brief
filings. These provisions do not contain exceptions, whether for a conflict of interest or an
attorney’s inability to comply with constitutional, ethical, and professional obligations to a client.

26. In meetings and communications, I told OPD that many aspects of the agency’s
proposal for a fiscal year 2027 contract are unethical and would require WAP’s attorneys to
violate the Rules of Professional Conduct and the Washington Supreme Court Standards for
Indigent Defense. This includes the case weighting designations. OPD acknowledged that it
made no effort to calculate the time necessary to ensure effective representation, but the agency
refused to adjust its weighting schedule. OPD also refused to continue using the total annual
revenue model with WAP even though I informed OPD that the pay-per-case-credit scheme was
unsustainable for WAP and contrary to the organization’s ethical obligations.

27. Because OPD’s contract proposal for fiscal year 2027 neither accounts for nor
allows the time necessary for WAP’s attorneys to meet their constitutional, ethical, and
professional obligations to clients, I informed OPD that the proposal was unacceptable. I said
that WAP is willing to sign a contract that (1) employs a total annual revenue model similar to
what has been place for the past twelve years, (2) permits attorneys the time necessary to provide
each client with effective, ethical, quality representation, and (3) has no provisions calling for a
reduction in revenue based on conflicts, ethical workload limits, or decisions regarding
representation that are based on the professional judgment of WAP and its attorneys. But OPD
responded by saying that the agency has no intention of providing an alternative proposal.
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28.  For ongoing cases, OPD offered WAP a “temporary,” six-month contract with a
pay-per-event provision much like the PERC provision, though payments would have been
slightly less. OPD also offered a flat payment of $100,000 per month. Even with this extra
amount, the contract would have been unsustainable for WAP and incompatible with the
provision of effective, ethical, quality representation. Accordingly, I rejected the offer.

29. On June 29, 2026, I asked OPD whether it was willing to mediate the contract
i1ssues, but OPD declined. Three weeks later, WAP filed this lawsuit.

30.  Iestimate that under the PERC provision, OPD will pay WAP no more than
$755,000 for the work that remains in relation to the 539 ongoing cases. Those payments will be
doled out over time as matters are closed or, in 35 percent of cases, as briefs are filed. In the
aggregate, the payments are insufficient to cover even two months’ worth of WAP’s overhead
expenses. To effectively represent clients, however, WAP must maintain its current attorney and
staffing levels for at least one year and will need to continue operations for at least two more
years beyond that.

31.  During fiscal year 2026, WAP received 298 case assignments from OPD totaling
517 case credits, filed 297 opening briefs, and closed 252 cases. As explained in paragraphs 6
and 7 above, many of the opening briefs that were filed in fiscal year 2026 were from cases that
OPD assigned to WAP in previous fiscal years. Nevertheless, the congruity between the number
of case assignments and the number of opening briefs filed demonstrates that WAP was keeping
pace and was not overwhelmed.

32.  WAP continues to work on nearly all the cases that OPD assigned to the
organization in 2026. In approximately 189 of those cases, WAP has not yet filed an opening
brief. And for more than 40 cases, the record is not yet complete as either WAP is waiting to
receive transcripts or the trial court clerk’s office has yet to transmit the necessary files to the
Court of Appeals.

33. A caseis closed when the appellate court issues a mandate. In fiscal year 2026,
WAP closed an average of 21 cases per month. At that rate, it will take at least 25.67 months for
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WAP’s 539 ongoing cases to be resolved. But I am confident the actual time will be longer
because WAP will not have records in many cases for another two to four months and will thus
be unable to file opening briefs in those matters until 2027.

34.  Because it is a nonprofit entity that contracts solely with the State of Washington
to provide indigent defense services, WAP has no source of income beyond the funding it
receives from the State. WAP has some reserves, but those will soon be depleted by overhead
expenses. Without additional funding—whether through a court order or a new contract—WAP
will have to cease operations near the end of 2026. At that time, the organization will still have
more than 400 open cases, and WAP’s attorneys will have to withdraw from each of them.
According to the WSBA'’s appellate workload study, there is already a 41-percent deficit in the
number of attorneys necessary to handle Washington’s public appellate defense needs. If WAP
withdraws, its former clients will almost certainly go without representation for many months if
not years.

35.  Attached hereto as Exhibit 6 is a true and correct copy of the Washington State
Guidelines for Appointed Counsel in Indigent Appeals, which is published by the Washington
State Bar Association.

36.  Attached hereto as Exhibit 7 is a true and correct copy of the Fourth Edition
(2017) of the Criminal Justice Standards for the Defense Function, which is published by the
American Bar Association.

I declare under penalty of perjury under the laws of the State of Washington and the

United States of America that the foregoing is true and correct.

EXECUTED at Spokane, Washington and DATED this 6th day of August, 2026.

Signed by:

NeAAY/ L (. (ink

FB6y € Link
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1 DECLARATION OF SERVICE
2
I, Toby J. Marshall, hereby certify that on August 6, 2026, I caused true and correct
3
copies of the foregoing to be served via the means indicated below:

4
s | Cynthia L. Alexander, WSBA #46019 [ ]U.S. Mail, postage prepaid

Email: cynthia.alexander@atg.wa.gov [ ] Hand Delivered via Messenger Service
6 Kristen S. Valore, WSBA #51696 [] Overnight Courier

Email: kristen.valore@atg.wa.gov [ ] Facsimile
7 ATTORNEY GENERAL’S OFFICE X Electronic Mail
g 1125 Washington Street SE [ ] Thurston County Electronic

PO Box 40100 Filing System

9 | Olympia, Washington 98504
Telephone: (360) 753-6200
10

Attorneys for Defendants
11

12 I declare under penalty of perjury under the laws of the State of Washington and the

13 ) L
United States that the foregoing is true and correct.

14
DATED this 6th day of August, 2026.
15

By: /s/ Toby J. Marshall, WSBA #32726
Toby J. Marshall, WSBA #32726

16
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STATE OF WASHINGTON
OFFICE OF PUBLIC DEFENSE
711 Capitol Way South, Suite 106
PO Box 40957
Olympia, Washington 98504-0957

CLIENT SERVICE CONTRACT
BETWEEN
STATE OF WASHINGTON
OFFICE OF PUBLIC DEFENSE
AND
WASHINGTON APPELLATE PROJECT

This Contract is made and entered into by and between the State of Washington, Office of Public
Defense, hereinafter referred to as “OPD,” and Washington Appellate Project, hereinafter referred to
as “CONTRACTOR.” CONTRACTOR'’s address is: 1511 3rd Ave Ste 610, Seattle, WA 98101-3647.

PURPOSE

The purpose of this Contract is to provide effective, high quality appellate legal services for indigent
Clients on all cases to which CONTRACTOR is or will be assigned as described in attached Exhibit B,
Statement of Work.

SCOPE OF WORK

A. Exhibit A, attached hereto and incorporated by reference, contains the General Terms and
Conditions governing work to be performed under this Contract, the nature of the working
relationship between OPD and CONTRACTOR, and specific obligations of both parties.

B. CONTRACTOR shall provide services and staff, and otherwise do all things necessary for or
incidental to the performance of work as set forth in the attached Exhibit B, Statement of Work,
which by this reference is hereby incorporated.

Representation for clients under a sentence of death is outside the scope of this Contract.

PERIOD OF PERFORMANCE

Subject to other Contract provisions, the period of performance under this Contract will be from July
1, 2025 or date of last signature, whichever is later, through the completion of work on all appointed
indigent appellate cases appointed between July 1, 2025 and June 30, 2026. The period of
performance may also be extended by mutual written agreement of the parties.

COMPENSATION/PAYMENT

OPD shall pay an amount not to exceed $4,763,676 for the performance of all things necessary for
or incidental to the performance of work as set forth in the Scope of Work, to be paid in equal
monthly payments of $396,973 in accordance with the Billing Procedures section below. This
amount includes $1,351,152 to support costs of business consisting of: five full time equivalent
support staff, three full time equivalent supervision staffing, 1.0 full time equivalent back-up attorney

CSv26232 Page 1 of 16
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staffing, two Rule 9 internships, and other administrative expenses such as maintaining an office,
equipment, and similar overhead expenses.

TRAVEL REIMBURSEMENT

CONTRACTOR will receive reimbursement for travel related to work performed under this agreement,
including travel to and from oral arguments, and meeting with clients.

Mileage will be calculated from CONTRACTOR'S office to the event location, and back to
CONTRACTOR'’S office. Mileage reimbursement will be at the rate set by the Washington State Office
of Financial Management (OFM).

Lodging reimbursement will be approved when case related events extend two or more days in a
row. In other rare instances, lodging may be reimbursed; in these instances, CONTRACTOR must
obtain OPD'’s prior approval, which will not be unreasonably withheld. To receive reimbursement,
CONTRACTOR must complete the travel voucher form provided by OPD and provide all required
supporting documents. Lodging will be reimbursed in accordance with the OFM State Accounting and
Administrative Manual (SAAM) travel policies and rates.

In the event that CONTRACTOR would like OPD’s assistance with arranging work-related reservations
for approved hotel or airfare, CONTRACTOR must submit a written request to OPD using the
appropriate form at least 14 days in advance of travel.

In accordance with SAAM, meals will be reimbursed only if the traveler is in travel status for the
entire period of the meal being claimed. Meal periods are 7:00 AM to 8:00 AM for breakfast, 12:00
PM to 1:00 PM for lunch, and 6:00 PM to 7:00 PM for dinner. For non-overnight travel, meals will not
be reimbursed unless the traveler is in travel status for at least 11 hours of the claimed travel day.

ADMINISTRATIVE COSTS

The compensation stated above includes administrative costs associated with providing legal
representation. These costs include but are not limited to support staff, telephones, law library,
financial accounting, case management systems, computers, software, high speed internet access,
office space and supplies, training, ordinary copying, and other costs necessarily incurred in the day-
to-day management of the contracted work.

CONTRACTOR may seek reimbursement of expenses relating to copying and mailing transcripts and
legal documentation to clients pursuant to RAP 10.10. Reimbursement of copies without a
commercial receipt is 16 cents per page. Reimbursement is contingent upon submission of an OPD-
approved invoice showing the name of the client, case number, receipt for mailing cost, and total
amount claimed.

POST-EXPIRATION REPRESENTATION COMPENSATION

Upon expiration of this Contract, if a new contract does not supersede the terms of this Contract and
unless the parties agree otherwise, OPD shall pay CONTRACTOR for each case CONTRACTOR retains
according to the fee schedule for non-contract appellate representation in OPD’s Appellate Payment
Policies document, available at https://opd.wa.gov/submit-invoices-us, which is hereby incorporated
by reference.

CSv26232 Page 2 of 16
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EXTRAORDINARY COMPENSATION

In extraordinary cases, CONTRACTOR may petition OPD for additional compensation as set forth in
OPD’s Appellate Payment Policies document, available at https://opd.wa.gov/submit-invoices-us and
hereby incorporated by reference.

BILLING PROCEDURES

A. OPD shall pay CONTRACTOR upon receipt of properly completed invoices and required
documentation, which CONTRACTOR shall submit to OPD not more often than monthly. The
required documentation must describe and document, to OPD's satisfaction, the work
performed, and any fees claimed, if applicable.

B. Payment will be considered timely if made by OPD within 30 days after receipt of properly
completed invoices. Payment will be sent to the address designated by CONTRACTOR or by direct
payment to CONTRACTOR'’s designated direct deposit account.

C. OPD will not be required to pay any claims for services performed during this Contract’s period of
performance unless those claims are submitted by August 1, 2026.

D. OPD may, in its sole discretion, withhold payments claimed by CONTRACTOR for services
rendered if CONTRACTOR fails to satisfactorily comply with any term or condition of this Contract.

E. OPD will not make any payments in advance or in anticipation of services to be provided under
this Contract.

DUPLICATION OF BILLED COSTS

CONTRACTOR shall not bill, and OPD shall not pay, for any service if CONTRACTOR is entitled to
payment or has been or will be paid by any other source, including grants, for that service. If
CONTRACTOR receives payment from any other source for services OPD has paid for under this
Contract, CONTRACTOR shall reimburse OPD.

DISALLOWED COST

CONTRACTOR is responsible for any audit exceptions or disallowed costs incurred by its own
organization or that of its subcontractors.

ETHICS ACKNOWLEDGEMENT

CONTRACTOR acknowledges that pursuant to the Washington State Ethics in Public Service Law,
Chapter 42.52 RCW, and OPD Ethics Policy 2.11, OPD employees may not solicit or accept gifts from
CONTRACTOR.

ELECTRONIC LEGAL RESEARCH

OPD shall provide access to any electronic legal research service with which OPD has a contract.
Such access is restricted to use for assigned indigent appellate cases.

CSv26232 Page 3 of 16
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INSURANCE

CONTRACTOR shall provide insurance coverage as set out in this section. The intent of the required
insurance is to protect the State should there be any claims, suits, actions, costs, damages, or
expenses arising from any negligent or intentional act or omission of CONTRACTOR or its
subcontractors or agents of either while performing under the terms of this Contract.

CONTRACTOR shall provide insurance coverage that shall be maintained in full force and effect
during the term of this Contract, as follows:

Professional Liability, Errors and Omissions Insurance

CONTRACTOR shall maintain adequate Professional Liability or Errors and Omissions Insurance to
cover all program activities by CONTRACTOR and licensed staff employed by or under contract to
CONTRACTOR. The State of Washington, its agents, and its employees need not be named as
additional insureds under this policy.

The required insurance must be issued by an insurance company or companies authorized to do
business within the state of Washington.

All policies must be primary to any other valid and collectable insurance. CONTRACTOR shall instruct
the insurers to give OPD 30-days advance notice of any insurance cancellation.

CONTRACTOR must submit to OPD a certificate of insurance that outlines the coverage and limits
defined in the insurance section before OPD signs the Contract. In the event the insurance certificate
expires during the Contract period, CONTRACTOR shall provide OPD with an updated certificate of
insurance.

A governmental agency contractor covered by a governmental self-insurance program may satisfy the
insurance requirement by providing verification of self-insurance.

ASSURANCES Certificate of Liability Insurance

All activity pursuant to this Contract will be in accordance with all the applicable current federal,
state, and local laws, rules, and regulations.

ORDER OF PRECEDENCE

Each of the exhibits listed below is by this reference hereby incorporated into this Contract. In the
event of an inconsistency in this Contract, the inconsistency will be resolved by giving precedence in
the following order:

Applicable federal and state of Washington statutes and regulations.

2. Special Terms and Conditions as contained in this basic Contract instrument.
3. Exhibit B - Statement of Work.
4. Exhibit A - General Terms and Conditions.
5. OPD Appellate Payment Policies.
6. Exhibit C - OPD Client Communications Protocol Guidelines.
7. Any other provision, term, or material incorporated herein by reference or otherwise
incorporated.
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ENTIRE AGREEMENT

This Contract, including referenced exhibits, represents all the terms and conditions agreed upon by
the parties. No other understandings or representations, oral or otherwise, regarding the subject
matter of this Contract will be deemed to exist or to bind any of the parties hereto.

CONFORMANCE

If any provision of this Contract violates any statute or rule of law of the state of Washington, it is
considered modified to conform to that statute or rule of law.

APPROVAL

This Contract is subject to the written approval of OPD's Director or the Director’s authorized
representative and will not be binding until so approved. This Contract may be altered, amended, or
waived only by a written amendment executed by both parties.

This Contract is executed by the persons signing below who warrant that they have the authority to
execute this Contract.

STATE OF WASHINGTON
WASHINGTON APPELLATE PROJECT OFFICE OF PUBLIC DEFENSE

Katvin Johnson

Katrin Johnson (Jul 7,2025 17:33 PDT)

Gregory CLink {Jul 7, 2025 17:30 PDT)

Signature Signature

Director 07/07/25 Deputy Director for Operations 07/07/25
Title Date Title Date
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EXHIBIT A
GENERAL TERMS AND CONDITIONS

DEFINITIONS

As used throughout this Contract, the following terms have the meanings set forth below:
A. "Client" means an individual receiving services under this Contract.

B. "CONTRACTOR" means the agency, firm, provider organization, individual, or other entity
performing services under this Contract. It includes any subcontractor retained by CONTRACTOR
as permitted under the terms of this Contract.

C. "OPD" means the Washington State Office of Public Defense, any division, section, office, unit, or
other entity of OPD, or any of the officers or other officials lawfully representing OPD.

D. “Personal Information” means information identifiable to any person, including, but not limited
to, information that relates to a person’s name, health, finances, education, business, use or
receipt of governmental services or other activities, addresses, telephone numbers, social
security numbers, driver license numbers, other identifying numbers, and any financial
identifiers.

ASSIGNMENT

CONTRACTOR shall not transfer or assign this Contract or any claim arising under this Contract
without OPD’s prior written consent.

CHANGE IN STATUS

In the event of substantive change in the legal status, organizational structure, or fiscal reporting
responsibility of CONTRACTOR, CONTRACTOR shall notify OPD of the change as soon as is
practicable, but no later than 30 days after the change.

CHANGES AND MODIFICATIONS

Any change or modification to this Contract must be in writing and signed by both parties.

DISPUTES

Except as otherwise provided in this Contract, when a dispute arises between the parties and it
cannot be resolved by direct negotiation, the parties shall participate in mediation in good faith. The
parties shall choose the mediator by mutual agreement. If the parties cannot agree on a mediator,
the parties shall use a mediation service that selects the mediator for the parties. The parties agree
that mediation must precede any action in a judicial or quasi-judicial tribunal.

Nothing in this Contract will be construed to limit the parties’ choice of a mutually acceptable
alternative dispute resolution method such as a dispute resolution board or arbitration.
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GOVERNING LAW

This Contract will be construed and interpreted in accordance with the laws of the State of
Washington and the venue of any action brought hereunder must be in the Superior Court for
Thurston County.

INDEMNIFICATION

CONTRACTOR shall defend, protect, and hold harmless the State of Washington, including all elected
officials, public agencies, officers, and employees thereof, from and against all claims, suits, and

actions, including all costs of defense, arising from any negligent act or omission of CONTRACTOR or
any authorized subcontractor or any employee or agent of either in the performance of this Contract.

INDEPENDENT CAPACITY

The parties to this Contract, in the performance of it, will be acting in their individual capacities and
not as agents, employees, partners, joint ventures, or associates of one another. The employees or
agents of one party will not be considered or construed to be employees or agents of the other party
for any purpose whatsoever.

As provided in Chapter 236 Laws of 2012, CONTRACTOR and any employees of CONTRACTOR
providing services under this Contract are not, as a result of providing services under this Contract,
eligible for any public benefits, including membership in any public retirement programs of the State
of Washington.

INDUSTRIAL INSURANCE COVERAGE

If required by law, CONTRACTOR shall provide or purchase industrial insurance coverage prior to
performing work under this Contract. OPD will not be responsible for payment of industrial insurance
premiums or for any other claim or benefit for CONTRACTOR or any authorized subcontractor or
employee of CONTRACTOR that might arise under the industrial insurance laws during the
performance of duties and services under this Contract. If the Department of Labor and Industries,
upon audit, determines that industrial insurance payments are due and owing as a result of work
performed under this Contract, those payments shall be made by CONTRACTOR; CONTRACTOR shall
indemnify OPD and guarantee payment of such amounts.

LICENSING AND ACCREDITATION STANDARDS

CONTRACTOR shall comply with all applicable local, state, and federal licensing, accreditation, and
registration requirements and standards necessary for the performance of this Contract.

NONDISCRIMINATION

CONTRACTOR shall comply with all federal and state nondiscrimination laws, regulations, and
policies in the performance of this Contract. CONTRACTOR shall not discriminate against any client or
person with whom CONTRACTOR interacts in the performance of this Contract because of race,
national origin, color, gender, religion or age; disability, pregnancy, or physical or mental health
condition; sexual orientation, or gender identity or expression; marital or veteran status; or English
proficiency or speaking accent. In the event of CONTRACTOR’s noncompliance or refusal to comply
with any nondiscrimination law, regulation, or policy, OPD may terminate this Contract in whole or in
part in accordance with the Termination for Default section below, and OPD may declare
CONTRACTOR ineligible for further contracts with OPD.

CSv26232 Page 7 of 16
WASHINGTON APPELLATE PROJECT



Docusign Envelope ID: 756C3194-1A4C-8FD6-83A1-60A1F745FBOF
CONTRACT NO. CSV26232

HARASSMENT

CONTRACTOR shall not engage in unlawful harassment, including sexual harassment, with respect to
any persons with whom CONTRACTOR interacts in the performance of this Contract.

OVERPAYMENTS

If an audit of CONTRACTOR’s or OPD’s records determines that fees paid pursuant to this Contract
are in excess of those authorized under this Contract, CONTRACTOR shall immediately reimburse
OPD for any excess amounts as determined by such audit.

PROTECTION OF CONFIDENTIAL INFORMATION

CONTRACTOR shall implement physical, electronic, and managerial safeguards to prevent
unauthorized access to and disclosure of Clients’ Personal Information.

RECORDS, DOCUMENTS, AND REPORTS

CONTRACTOR shall maintain all books, records, documents, data, and other evidence relating to this
Contract and performance of the services described herein, including but not limited to accounting
procedures and practices, which sufficiently and properly reflect all direct and indirect costs of any
nature expended in the performance of this Contract. CONTRACTOR shall retain such records for a
period of six years following the date of final payment. If any litigation, claim, or audit is started
before the expiration of the six year period, CONTRACTOR shall retain all relevant records until all
litigation, claims, or audit findings involving the records have been resolved.

REGISTRATION WITH DEPARTMENT OF REVENUE

CONTRACTOR shall complete registration with the Department of Revenue and will be responsible for
payment of all taxes due on payments made under this Contract.

REGISTRATION WITH STATEWIDE VENDOR REGISTRY

CONTRACTOR shall complete registration with the Office of Financial Management, Statewide
Vendor/Payee Services. OPD cannot remit payments without the CONTRACTOR'’S statewide vendor
number.

RIGHT TO MONITOR

CONTRACTOR shall provide right of access to its facilities to OPD or any of its officers at all
reasonable times in order for OPD to monitor and evaluate performance, compliance, and quality
assurance under this Contract, not to include inspection of confidential client information. OPD shall
perform all inspections and evaluations in such a manner that will not unduly interfere with
CONTRACTOR'’s business or work hereunder.

SAVINGS

In the event funding from state, federal, or other sources is withdrawn, reduced, or limited in any way
after the effective date of this Contract and prior to normal completion, OPD may terminate this
Contract. OPD shall in good faith provide as much notice as possible of such termination.
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SEVERABILITY

If any provision of this Contract or any provision of any document incorporated by reference is held
invalid, such invalidity will not affect the other provisions of this Contract that can be given effect
without the invalid provision if such remainder conforms to the requirements of applicable law and
the fundamental purpose of this Contract. To this end, the provisions of this Contract are declared to
be severable.

SUBCONTRACTING

CONTRACTOR shall not enter into subcontracts for the management or supervision of the work
contemplated under this Contract without obtaining OPD’s prior written approval. CONTRACTOR shall
not subcontract for the oral argument of any cases separately from the research and writing of the
associated briefs. CONTRACTOR’s employees are not considered subcontractors.

In no event will the existence of a subcontract operate to release or reduce the liability of
CONTRACTOR to OPD for any breach in the performance of CONTRACTOR’s duties. Only
CONTRACTOR may prepare, write, and file documents with the court and represent Clients in court
proceedings, unless OPD grants prior written consent to the substitution of another attorney. If
CONTRACTOR violates this provision OPD may, at its option, terminate this Contract in accordance
with the Termination for Default section below.

TERMINATION FOR CONVENIENCE

Except as otherwise provided in this contract, either party may, by 90 days written notice, beginning
on the second day after the mailing, terminate this Contract in whole or in part. If this Contract is so
terminated, OPD will be liable only for payment required under the terms of this Contract for services
rendered prior to the effective date of termination.

TERMINATION FOR DEFAULT

OPD may terminate this Contract for default, in whole or in part, by written notice to CONTRACTOR if
OPD has a reasonable basis to believe that CONTRACTOR has:

o failed to meet or maintain any requirement for contracting with OPD;

o failed to render adequate representation to Clients or willfully disregarded the rights and best
interests of a Client;

o failed to perform under or otherwise breached any term or condition of this Contract; or

e violated any applicable law or regulation.

If it is later determined that CONTRACTOR was not in default, the termination will be considered a
termination for convenience.

TERMINATION PROCEDURE
Upon termination of this Contract, and except as otherwise directed by OPD, CONTRACTOR shall:

1. comply with all directions contained in OPD’s notice of termination, including:
a. stopping work on any cases where OPD directs the cessation of work;
b. completing work on any cases where OPD directs the completion of work; and
c. complying with any other requirements for completion of work that OPD specifies.
2. withdraw from representation in compliance with RPC 1.16(d): Declining or Terminating
Representation, on any case where OPD has directed the cessation of work; and
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3. complete all necessary work on any cases where the court does not permit CONTRACTOR to
withdraw.

On termination, OPD may withhold from any amounts due CONTRACTOR for completed work or
services such sum as OPD determines to be reasonably necessary to protect OPD against potential
loss or liability.

The rights of and remedies available to OPD provided in this clause are not exclusive and are in
addition to any other rights and remedies provided by law or this Contract.

In the event of the termination of this Contract, OPD reserves the right to require a bond to assure
completion of the work by CONTRACTOR, pursuant to state law.

WAIVER OF DEFAULT

Waiver of any default or breach under this Contract will not be deemed to be a waiver of any
subsequent default or breach. Waiver will not be construed to be a modification of the terms of this
Contract unless stated to be such in writing, sighed by OPD’s Director or the Director’s designee.
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EXHIBIT B
STATEMENT OF WORK

1. CONTRACTOR DUTIES: CONTRACTOR shall provide appellate legal services for 576 case
weights or equivalent caseload, assigned to CONTRACTOR from within Division I, I, and Il of
the Washington State Court of Appeals and the Washington Supreme Court. For purposes of
this contract, one full-time caseload is calculated at 30 assigned case weights per year. If the
Supreme Court adopts a rule setting a maximum caseload for appellate attorneys lower
than 30 case weights per year, which rule has an effective date during the term of this
contract, neither party will be bound by the caseload provision above and the parties will
renegotiate the provision in good faith. CONTRACTOR shall ensure the completion of work on
each assigned case. CONTRACTOR shall maintain at least 200 hours per week of support staff
services to support the legal services being provided under this Contract.

2.  CASE ASSIGNMENTS:

a. Definition: A case assignment will include any appellate court appointment or other
representation of an indigent Client where expenditure of public funds for appellate
indigent defense has been authorized. This will include:

i. appointment to any case type specified in RCW 10.73.150;
ii. appointment to any case type specified in RAP 15.2(b)(1); and

iii. appointment to any case where the Supreme Court has recognized a right to
counsel under RAP 15.2(c).

b. Assignment Credit: OPD shall credit CONTRACTOR with an assignment for every assigned
case unless:

i. CONTRACTOR withdraws from representation before perfection of the record;

ii. CONTRACTOR withdraws from representation after perfection of the record due
to excessive workload;

iii. CONTRACTOR is required to withdraw from representation due to CONTRACTOR’s
negligence or other bad conduct; or

iv. CONTRACTOR’s representation is otherwise cut short such that little or no effort
was required.

c. Distribution of Credits: CONTRACTOR and OPD assume a reasonably even distribution of
case weights throughout the year.

d. Supplemental Credits: OPD may record additional credits to accommodate extraordinary
additional work by CONTRACTOR on behalf of OPD, such for CONTRACTOR assisting in the
planning and presentation of training programs, or CONTRACTOR providing technical
assistance to attorneys in other OPD programs. OPD and CONTRACTOR will reach mutual
agreement on the appropriate number of credits appropriate for any such extraordinary
work in advance of the work being performed.

i. OPD shall credit CONTRACTOR with 10 credits distributed throughout the
year, for providing technical assistance to indigent defense counsel statewide
in providing adult and juvenile criminal representation at the trial court level.

ii. OPD shall credit CONTRACTOR with 10 credits, distributed throughout the
year, for the services of Lila Silverstein to, in partnership with the OPD
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Disproportionality Training Program, conduct trainings and provide
consultation on racial disproportionality and racial bias in sentencing, jury
selection, and other aspects of the legal system, both within and outside of
Washington State.

1. Ms. Silverstein will publicly acknowledge at each training that the
presentations are in partnership with the Washington State Office of
Public Defense.

2. Other Washington Appellate Project attorneys may also provide
trainings under this Subsection, but Ms. Silverstein shall coordinate
all such trainings and report such activity to OPD.

3. Ms. Silverstein shall attend monthly meetings with Disproportionality
Training Program staff to coordinate training activities with OPD and
to serve as an expert consultant for the Program.

4. Ms. Silverstein’s consulting services may include assisting
Washington State trial attorneys with litigating racial
disproportionality and racial bias, and assisting stakeholders in other
states seeking to emulate Washington'’s racial justice reforms.

5. Ms. Silverstein will track training and consulting time under this
Subsection using CONTRACTOR’S defenderData account.

e. Caseload Composition: CONTRACTOR shall accept each case assignment, unless
CONTRACTOR discovers a legal conflict or other circumstance that requires withdrawal.

f. E-mail Notification of Assignments: CONTRACTOR shall provide OPD with an e-mail address
at which to receive electronic notification of case assignments and shall update the e-mail
address as necessary.

3. CASELOAD: OPD shall use reasonable efforts to designate CONTRACTOR for assignment to the
equivalent workload of the number of cases stated in Section 1 above.

a. Caseload Adjustments: OPD shall promulgate a caseload adjustment schedule that
ensures that CONTRACTOR'’s case weights are calculated based on the number of pages in
the Verbatim Report of Proceedings per case. On a monthly basis, CONTRACTOR shall
provide OPD with the number of Verbatim Report of Proceedings pages for all perfected
cases. OPD shall award additional caseload credits for such cases according to the
adjustment schedule. At CONTRACTOR'’s request, OPD may on occasion grant additional
caseload adjustments as OPD determines in good faith to be reasonably necessary to
ensure an appropriate workload for CONTRACTOR. Supreme Court cases on which review
has been granted will count as a single caseload credit unless CONTRACTOR requests and
receives a caseload adjustment from OPD.

b. Consolidated Cases: Multiple appointments for a single client will count as a single
assignment if the relevant cause numbers are consolidated at any time, subject to
adjustment if the consolidated case imposes the workload of two or more cases.
CONTRACTOR shall inform OPD when multiple assignments are consolidated.

c. Linked Cases: Multiple appointments for a single client will count as a single assignment if
the matters at issue were tried together below, whether or not formally consolidated,
subject to adjustment if the cases impose the workload of two or more cases.
CONTRACTOR shall inform OPD when CONTRACTOR learns that multiple assignments were
tried together below.
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Previously Assigned Cases: CONTRACTOR'’s caseload will include the completion of work on
all cases appointed prior to July 1, 2025. No case assigned during a previous contract
period will count as an assighment against Contractor’s total caseload under this Contract
unless CONTRACTOR requests and OPD grants a caseload adjustment. OPD will not
generally be obligated to award additional case credits for work done totally or primarily
during a previous contract period, but OPD will award such credits for work done in a
previous contract period as OPD determines in good faith to be reasonably necessary to
ensure an appropriate workload for CONTRACTOR.

4, STANDARDS: CONTRACTOR shall provide representation in compliance with the Rules of
Appellate Procedure, the Rules of Professional Conduct (RPC), and the Washington State Bar
Association Guidelines for Appointed Counsel in Indigent Appeals.

5. ANTI-RACIST REPRESENTATION: CONTRACTOR shall not, while representing Clients, engage in
conduct evincing racial bias or prejudice. CONTRACTOR should, in consultation with the Client,
endeavor to investigate and raise issues relating to racial inequities and systemic biases that
are prejudicial to Clients during CONTRACTOR’s cases.

6. RESPONSIBILITIES: As required generally by the RPCs, especially RPC 1.1, RPC 1.3, and RPC
1.4, CONTRACTOR shall perform the following for each case assigned and for each Client:

a.
b.

Effective Assistance: Provide effective assistance of counsel to the Client.

Completion of Work: Remain counsel of record through the issuance of the mandate
unless withdrawing in accordance with this Section.

Discretionary Pleadings: File discretionary pleadings when appropriate or necessary,
including but not limited to reply briefs, motions to modify, and motions for
reconsideration.

Further Review: As stated in the Washington State Guidelines for Appointed Counsel in
Indigent Appeals, CONTRACTOR should file for review in the Washington Supreme Court
where appropriate and necessary. When deciding whether to file for Supreme Court review,
CONTRACTOR must consider whether the client, having been timely advised, so requests;
whether doing so will advance the client’s interests; whether further review is necessary to
preserve issues for collateral attack; and whether issues then pending in state or federal
court may affect the client’s case.

Client Communication: Establish and maintain client contact, keep the Client informed of
the progress and evaluation of the Client’s case, establish a mechanism for obtaining
Client responses as needed, and follow Client communication practices consistent with
RPC 1.4 and Exhibit C: OPD Client Communications Guidelines.

Trial Counsel Cooperation: Consult with the Client’s trial counsel concerning issues to be
raised on appeal, the portion of the trial record necessary for appeal, and other matters as
needed. Stay in contact with trial counsel about the status of the case when proceedings
are ongoing at the trial court. Inform trial counsel of the outcome of the case.

Conflicts Screening: Check for conflicts at the earliest possible time after assignment of
each case.

Withdrawal: If seeking to withdraw as counsel of record before the completion of work, do
so in accordance with the Rules of Appellate Procedure and the Rules of Professional
Conduct.

Cost Bills: In the event that the State files a cost bill seeking appellate costs against the
Client, review the cost bill and object to the charges included if legal grounds exist for
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doing so. If the Client will have outstanding legal financial obligations at the conclusion of
the representation, provide the Client with information on seeking remission of said
obligations.

j.  Remand: In the event that the Client’s case is remanded to the trial court, ensure that the

Client is appointed counsel for any further trial court proceedings.

NOTIFICATION OF CASE EVENTS: CONTRACTOR shall notify OPD:

a. Assoon as possible of any legal conflicts or other circumstances requiring withdrawal
before completion of work;

b. Immediately if seeking to withdraw without substituting alternate counsel, leaving the
Client to proceed pro se, unless the Client has unambiguously requested to proceed pro se;
and

c. Within three days of any sanctions ordered against CONTRACTOR.

ELECTRONIC BRIEFS: CONTRACTOR shall send OPD an electronic copy of each brief filed
pursuant to this Contract, not less than monthly, using an acceptable electronic format.
CONTRACTOR grants OPD a royalty-free, irrevocable license to use, publish, translate,
reproduce, deliver, perform, or otherwise dispose of the briefs.

SUPPLEMENTAL INFORMATION: CONTRACTOR shall provide OPD with supplemental
information, and shall comply with special requests for information that OPD makes from time
to time.

APPELLATE TRAINING: CONTRACTOR shall ensure that each attorney performing work under
this Contract on an ongoing basis attends at least seven hours of Washington-certified
Continuing Legal Education (CLE) credit in criminal, juvenile dependency and termination, civil
commitment, or other relevant areas of law, and at least one hour of Washington-certified CLE
credit in diversity and anti-bias with respect to the practice of law or the legal system.
CONTRACTOR shall provide OPD with certification of CLE training upon request.

EVALUATION: At OPD’s request, CONTRACTOR shall provide briefs and dates of oral argument
for evaluation by OPD. CONTRACTOR shall participate in annual contract review processes as
required by OPD.

WRITTEN CLIENT COMMUNICATION PROTOCOL: CONTRACTOR shall establish a written client
communication protocol, which must be consistent with RPC 1.4 and Exhibit C: OPD Client
Communications Guidelines. CONTRACTOR shall provide the written client communication
protocol to OPD at OPD’s request.

PUBLIC DEFENSE IMPROVEMENT: CONTRACTOR shall cooperate with OPD in efforts to
improve public defense representation and monitor third party compliance with OPD policies.

CLIENT OR THIRD-PARTY COMPLAINTS: CONTRACTOR shall establish a procedure for
responding to complaints regarding the performance of any attorneys under this Contract. If,
after utilizing CONTRACTOR’s complaint procedure, the Client states he or she still has a
complaint, CONTRACTOR shall provide the Client with OPD’s contact information so the Client
can pursue the complaint.

BAR COMPLAINTS: CONTRACTOR shall immediately notify OPD in writing when CONTRACTOR
becomes aware that a bar complaint has been lodged with the Washington State Bar
Association against CONTRACTOR or any member of CONTRACTOR’s firm or organization. After
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receiving a copy of any such bar complaint, CONTRACTOR shall provide a copy to OPD. It is
OPD'’s policy to keep bar complaints confidential and not to disclose them under the GR
31.1(1)(4) exception for evaluation materials.

16. TIME RECORDS: CONTRACTOR shall accurately maintain and document individual case time
records on case time tracking software provided by OPD’s electronic reporting system.
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EXHIBITC
CLIENT COMMUNICATION PROTOCOL GUIDELINES

The Rules of Professional Conduct require attorneys to keep their Clients reasonably informed to
enable them to make informed decisions about their case. RPC 1.2; 1.4(a); 1.4(b). At a minimum,
communication protocols need to address Client communications as follows:

Appointment Letter

At the initial time of the appointment, the attorney shall write to the Client to
outline the scope of the representation, to describe the stages of the appeal, and
to provide an address and a phone number by which the Client can communicate
confidentially and free of charge with the attorney. The attorney shall also provide
the Client with OPD’s address and phone number with instructions to contact OPD
with any concerns about the representation that cannot be resolved after
contacting the attorney. The appointment letter should solicit the Client’s input on
the objectives of the representation and the issues to be raised.

Throughout
Representation

Throughout the representation, the attorney shall make every reasonable effort to
form a relationship of trust and confidence with the Client. The attorney must be
reasonably available to the Client using the means of communication most
appropriate to the case type, taking into consideration any disability or limited
English proficiency of the Client, as well as the Client’s preferences. The attorney
should visit incarcerated clients in person where appropriate. While the case is on-
going, the attorney should update the Client on developments. Examples include
informing the Client of the date of oral argument and forwarding a copy of all
briefing. The attorney shall register their phone number with the Department of
Corrections for purposes of having confidential calls with incarcerated clients.

Evaluative
Communication or
Evaluative Letter

The attorney shall communicate with the Client by letter or telephone regarding the
fact that the attorney has read the record and analyzed the case, regarding the
viable issues that can be raised in the brief in relation to the Client’s objectives,
and regarding the exercise of the Client’s options. The attorney should send the
evaluative communication with sufficient time for the Client to respond and
provide meaningful input for the brief. In-person or video remote communication
with clients is highly encouraged. Travel costs incurred due to client meetings will
be reimbursed consistent with this Contract.

Letter Accompanying
Brief

The attorney shall send the Client the opening brief and inform the Client of the
right to obtain a copy of the transcript and file a Statement of Additional Grounds
for Review pursuant to RAP 10.10. The attorney should explain that a statement of
additional grounds is limited to issues based on the trial record, and that a
personal restraint petition is necessary to introduce new evidence on appeal.

Letter Accompanying
Decision

The attorney shall send the Client a copy of the appellate court’s decision, and
shall inform the Client whether the attorney plans to file a Petition for Review or
whether the Client has the option to file such a petition, including the time
constraints for such a petition.

Letter Accompanying
Mandate

The attorney shall send the Client a copy of the mandate and shall inform the
Client of the applicable time constraints for any further state or federal relief. The
attorney shall further inform the Client about the option to request the Client’s file.
On request, the attorney shall turn over to the Client any paper files or electronic
files. The attorney may withhold files whose withholding the lawyer can reasonably
conclude will not prejudice the client, such as drafts of papers, duplicate copies,
photocopies of research material, and lawyers’ personal notes containing
subjective impressions such as comments about identifiable persons. If the client
is incarcerated and not able to receive electronic files, the attorney shall arrange
with the client for a non-incarcerated third party to receive any electronic files on
the client’s behalf, should the client designate such a party.
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State of Washington

Administrative Office of the Courts
CERTIFICATE OF ELIGIBILITY
for
CONTRACTED PUBLIC DEFENDER
ACCESS TO JIS-LINK

To Be Completed By the Washington State Office of Public Defense Official

The undersigned hereby certifies that WASHINGTON APPELLATE PROJECT (law firm) represents
the Washington State Office of Public Defense in matters pertaining to indigent defense for the period

July 1, 2025 to June 30, 2026
(Date) (Date)
Katrin Johnson . .
Katrin Johnson (Jul 7, 2025 17:33 PDT) Deputy Dlrector for Operatlons
Signature Title
Katrin Johnson 07/07/25
Print Name Date

Washington State Office of Public Defense

SUPPLEMENTAL AGREEMENT
for
ACCESS TO JIS -LINK

To Be Completed By the Law Firm Official

In addition to the provisions of the standard Service Agreement for County and City Prosecuting Attorneys and
Public Defense Counsel Use of the Judicial Information System's JIS-Link, the undersigned hereby agrees to the
following terms and conditions:

1.

g

Any user identifications (IDs) assigned pursuant to this authorization are for use only in the course of the
business of the courts. Misuse of these IDs will result in termination of service.

If the Subscriber intends using JIS-Link for other purposes other than for the business or the courts, they
shall apply for use of JIS-Link under a separate agreement for private use by the law firm.

User IDs assigned will be automatically terminated at the end of the contract period noted above. In the
event a contract with the county/municipality/political subdivision is renewed or extended, the
Administrative Office of the Courts (AOC) must be notified in writing at least thirty (30) days prior to the
current contract expiration date to ensure uninterrupted service. Such notification must include a renewed
Certificate of Eligibility properly endorsed by an officer of the contracting jurisdiction(s). If notice is not
received at least thirty (30) days prior to the above contract expiration date, the subscriber will be required
to reapply for access to J IS-Link services.

egory ¢ Link ;
Grego{; ZLinkJul 7,2025 17:30 PDT) D I recto r

Signature Title

__Washington Appellate Project 07/07/25
Print Name- Law Firm Official Date
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A WASHAPP-03 BLORBEE
ACORD CERTIFICATE OF LIABILITY INSURANCE oA o)

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT: If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

proDUCER License # 0C36861 ﬁRMEACT Beth Lorbeer
- i i FAX
o3l alliant Insyrance Servicss, Inc KO e (509) 570-1217
Seattle, WA 98101 L .. Beth.Pederson@alliant.com
INSURER(S) AFFORDING COVERAGE NAIC #
iNsuReR A : Harford Mutual Insurance Company 14141
INSURED INsURER B : Everest Indemnity Insurance Company 10851
Washington Appellate Project INSURER C :
1511 3rd AVenue, Ste. 610 INSURER D :
Seattle, WA 98101-3647
INSURERE :
INSURERF :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,

EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR TYPE OF INSURANCE ADDLISIBR POLICY NUMBER (,\',Tﬁ}ﬂ%’,@%ﬁ) [Mﬂ}'D%TY%Y, LIMITS
A | X | COMMERCIAL GENERAL LIABILITY EACH OCCURRENCE $ 1,000,000
CLAIMS-MADE OCCUR X | X |52SBABC6G29 7/22/2024 | 7/22/2025 |DAMAGETORENTED 1,000,000
MED EXP (Any one person) $ 10’000
PERSONAL & ADV INJURY | § 1,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $ 2,000,000
PoLICY FESr |:| Loc PRODUCTS - COMP/OP AGG | $§ 2,000,000
OTHER: WA STOP GAP $ 1,000,000
AUTOMOBILE LIABILITY GOMBINED SINGLELIMIT | ¢
ANY AUTO BODILY INJURY (Per person) | $
OWNED SCHEDULED
AUTOS ONLY AUTOS BODILY INJURY (Per accident) | $
HIRED NON-OWNED PROPERTY DAMAGE
AUTOS ONLY AUTOS ONLY (Per accident) $
$
UMBRELLA LIAB OCCUR EACH OCCURRENCE $
EXCESS LIAB CLAIMS-MADE AGGREGATE $
DED ‘ ‘ RETENTION $ $
WORKERS COMPENSATION PER OTH-
AND EMPLOYERS' LIABILITY YIN STATUTE ‘ ER
ANY PROPRIETOR/PARTNERIEXECUTIVE E.L. EACH ACCIDENT $
OFFICER/MEMBER EXCLU N/A
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE| $
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | §
B |Director's & Officer VN00000872251 4/1/2025 | 4/1/2026 |Aggregate 1,000,000
B |Employment Practices VN00000872251 4/1/2025 | 4/1/2026 |Aggregate 1,000,000

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)
RE: Property Manager of Covered Location - 1511 3rd Avenue, Ste. 610, Seattle, WA 98101-3647

CERTIFICATE HOLDER

CANCELLATION

Doncaster Investments NV, Inc.
1511 3rd Avenue, Ste. 500
Seattle, WA 98101-1647

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE

bt A

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD
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THIS ENDORSEMENT CHANGES THE POLICY. PLEASE READ IT CAREFULLY.

THE
HARTFORD

ADDITIONAL INSURED - OWNERS, LESSEES OR CONTRACTORS -
SCHEDULED PERSON OR ORGANIZATION

This endorsement modifies insurance provided under the following:
BUSINESS LIABILITY COVERAGE FORM

Except as otherwise stated in this endorsement, the terms and conditions of the Policy apply.

A. The following is added to Section C. WHO IS AN INSURED:
Additional Insured — Owners, Lessees Or Contractors — Scheduled Person Or Organization

a.

d.

The person(s) or organization(s) shown in the Declarations as an Additional Insured — Owner, Lessees Or
Contractors is also an additional insured, but only with respect to liability for "bodily injury”, "property damage"
or "personal and advertising injury" caused, in whole or in part, by your acts or omissions or the acts or

omissions of those acting on your behalf;
(1) In the performance of your ongoing operations for the additional insured(s); or

(2) In connection with "your work" performed for that additional insured and included within the "products-
completed operations hazard", but only if this Coverage Part provides coverage for "bodily injury" or
"property damage" included within the "products-completed operations hazard".

With respect to the insurance afforded to these additional insureds, this insurance does not apply to "bodily

injury", "property damage" or "personal and advertising injury" arising out of the rendering of, or the failure to
render, any professional architectural, engineering or surveying services, including:

(1) The preparing, approving, editing of or failure to prepare or approve, shop drawings, maps, opinions,
reports, surveys, change orders, field orders, designs, drawings, specifications, warnings,
recommendations, permit applications, payment requests, manuals or instructions;

(2) Supervisory, inspection, quality control, architectural, engineering or surveying activities or services;

(3) Maintenance of job site safety, construction administration, construction contracting, construction
management, computer consulting or design software development or programming service, or selection
of a contractor or programming service;

(4) Monitoring, sampling, or testing service necessary to perform any of the services included in (1), (2) or (3)
above;

(5) Supervision, hiring, employment, training or monitoring of others who are performing any of the services
included in (1), (2) or (3) above;

If coverage provided to these additional insureds is required by a written contract or written agreement, or

when required by a written permit issued by a state or governmental agency or subdivision or political

subdivision, the insurance afforded to these additional insureds will not be broader than that which you are

required by the contract, agreement, or permit to provide for these additional insureds.

The insurance afforded to these additional insureds only applies to the extent permitted by law.

Form SL 30 48 10 18 Page 1 of 1

© 2018, The Hartford
(May include copyrighted material of Insurance Services Office, Inc., with its permission)
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7.

THE
HARTFORD

If any of the other insurance does not permit contribution by equal shares, we will contribute by limits. Under
this method, each insurer’s share is based on the ratio of its applicable limit of insurance to the total
applicable limits of insurance of all insurers.

Transfer Of Rights Of Recovery Against Others To Us
a. Transfer Of Rights Of Recovery

If the insured has rights to recover all or part of any payment, including Supplementary Payments, we have
made under this Coverage Part, those rights are transferred to us. The insured must do nothing after loss to
impair them. At our request, the insured will bring "suit" or transfer those rights to us and help us enforce
them. This condition does not apply to Medical Expenses Coverage.

b. Waiver Of Rights Of Recovery (Waiver Of Subrogation)
If the insured has waived any rights of recovery against any person or organization for all or part of any
payment, including Supplementary Payments, we have made under this Coverage Part, we also waive that

right, provided the insured waived their rights of recovery against such person or organization in a contract,
agreement or permit that was executed prior to the injury or damage.

F. LIABILITY AND MEDICAL EXPENSES DEFINITIONS

1. "Advertisement" means a notice that is broadcast or published to the general public or specific market segments
about your goods, products or services for the purpose of attracting customers or supporters. For the purpose of
this definition:

a. Notices that are published include material placed on the Internet or on similar electronic means of
communication; and

b. Regarding web sites, only that part of a web site that is about your goods, products or services for the
purpose of attracting customers or supporters is considered an advertisement.

2. "Advertising idea" means any idea for an "advertisement".

3. "Asbestos hazard" means an exposure or threat of exposure to the actual or alleged properties of asbestos and
includes the mere presence of asbestos in any form.

4. "Auto" means:

a. A land motor vehicle, trailer or semi-trailer designed for travel on public roads, including any attached
machinery or equipment; or
b. Any other land vehicle that is subject to a compulsory or financial responsibility law or other motor vehicle
insurance or motor vehicle registration law where it is licensed or principally garaged.
However, "auto" does not include "mobile equipment".
5. "Bodily injury" means physical:
a. Injury;
b. Sickness; or
c. Disease
sustained by a person and, if arising out of the above, mental anguish or death at any time.
6. "Coverage territory" means:
a. The United States of America (including its territories and possessions), Puerto Rico and Canada;
b. International waters or airspace, but only if the injury or damage occurs in the course of travel or
transportation between any places included in a. above;
c. All other parts of the world if the injury or damage arises out of:
(1) Goods or products made or sold by you in the territory described in a. above;
(2) The activities of a person whose home is in the territory described in a. above, but is away for a short time
on your business; or
Form SL 00 00 10 18 Page 18 of 22

© 2018, The Hartford
(May include copyrighted material of Insurance Services Office, Inc., with its permission)
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A WASHAPP-03 BLORBEE
ACORD CERTIFICATE OF LIABILITY INSURANCE oA o)

THIS CERTIFICATE IS ISSUED AS A MATTER OF INFORMATION ONLY AND CONFERS NO RIGHTS UPON THE CERTIFICATE HOLDER. THIS
CERTIFICATE DOES NOT AFFIRMATIVELY OR NEGATIVELY AMEND, EXTEND OR ALTER THE COVERAGE AFFORDED BY THE POLICIES
BELOW. THIS CERTIFICATE OF INSURANCE DOES NOT CONSTITUTE A CONTRACT BETWEEN THE ISSUING INSURER(S), AUTHORIZED
REPRESENTATIVE OR PRODUCER, AND THE CERTIFICATE HOLDER.

IMPORTANT:

If the certificate holder is an ADDITIONAL INSURED, the policy(ies) must have ADDITIONAL INSURED provisions or be endorsed.
If SUBROGATION IS WAIVED, subject to the terms and conditions of the policy, certain policies may require an endorsement. A statement on
this certificate does not confer rights to the certificate holder in lieu of such endorsement(s).

proDUCER License # 0C36861

Seattle-Alliant Insurance Services, Inc.
401 Union Street, 31st Floor
Seattle, WA 98101

ﬁRMEACT Beth Lorbeer

(Ao, Ext): (509) 570-1217 (AIG, No):

EMAL .. Beth.Pederson@alliant.com

INSURER(S) AFFORDING COVERAGE NAIC #
iNsuReR A : Harford Mutual Insurance Company 14141
INSURED INsURER B : Everest Indemnity Insurance Company 10851
Washington Appellate Project INSURER C :
1511 3rd AVenue, Ste. 610 INSURER D :
Seattle, WA 98101-3647
INSURERE :
INSURERF :
COVERAGES CERTIFICATE NUMBER: REVISION NUMBER:

THIS IS TO CERTIFY THAT THE POLICIES OF INSURANCE LISTED BELOW HAVE BEEN ISSUED TO THE INSURED NAMED ABOVE FOR THE POLICY PERIOD
INDICATED. NOTWITHSTANDING ANY REQUIREMENT, TERM OR CONDITION OF ANY CONTRACT OR OTHER DOCUMENT WITH RESPECT TO WHICH THIS
CERTIFICATE MAY BE ISSUED OR MAY PERTAIN, THE INSURANCE AFFORDED BY THE POLICIES DESCRIBED HEREIN IS SUBJECT TO ALL THE TERMS,
EXCLUSIONS AND CONDITIONS OF SUCH POLICIES. LIMITS SHOWN MAY HAVE BEEN REDUCED BY PAID CLAIMS.

INSR TYPE OF INSURANCE ADDLISIBR POLICY NUMBER (,\ﬁﬁ}ﬂ%’fyﬁi) [Mﬂ}b%\,(y%y, LIMITS
A | X | COMMERCIAL GENERAL LIABILITY EACH OCCURRENCE $ 1,000,000
CLAIMS-MADE OCCUR 52SBABC6G29 7/22/2024 | 7/22/2025 |DAMAGETORENTED 1,000,000
MED EXP (Any one person) $ 10’000
PERSONAL & ADV INJURY | § 1,000,000
GEN'L AGGREGATE LIMIT APPLIES PER: GENERAL AGGREGATE $ 2,000,000
PoLICY FESr Loc PRODUCTS - COMP/OP AGG | $ 2,000,000
OTHER: WA STOP GAP $ 1,000,000
AUTOMOBILE LIABILITY GOMBINED SINGLELIMIT | ¢
ANY AUTO BODILY INJURY (Per person) | $
OWNED SCHEDULED
AUTOS ONLY AUTOS BODILY INJURY (Per accident) | $
HIRED NON-OWNED PROPERTY DAMAGE
AUTOS ONLY AUTOS ONLY (Per accident) $
$
UMBRELLA LIAB OCCUR EACH OCCURRENCE $
EXCESS LIAB CLAIMS-MADE AGGREGATE $
DED ‘ ‘ RETENTION $ $
WORKERS COMPENSATION PER OTH-
AND EMPLOYERS' LIABILITY YIN STATUTE ‘ ER
ANY PROPRIETOR/PARTNERIEXECUTIVE E.L. EACH ACCIDENT $
OFFICER/MEMBER EXCLU N/A
(Mandatory in NH) E.L. DISEASE - EA EMPLOYEE| $
If yes, describe under
DESCRIPTION OF OPERATIONS below E.L. DISEASE - POLICY LIMIT | §
B |Director's & Officer VN00000872251 4/1/2025 | 4/1/2026 |Aggregate 1,000,000
B |Employment Practices VN00000872251 4/1/2025 | 4/1/2026 |Aggregate 1,000,000

Certificate is for Evidence of Insurance Only.

DESCRIPTION OF OPERATIONS / LOCATIONS / VEHICLES (ACORD 101, Additional Remarks Schedule, may be attached if more space is required)

CERTIFICATE HOLDER

CANCELLATION

Evidence of Insurance

SHOULD ANY OF THE ABOVE DESCRIBED POLICIES BE CANCELLED BEFORE
THE EXPIRATION DATE THEREOF, NOTICE WILL BE DELIVERED IN
ACCORDANCE WITH THE POLICY PROVISIONS.

AUTHORIZED REPRESENTATIVE

bt AE

ACORD 25 (2016/03)

© 1988-2015 ACORD CORPORATION. All rights reserved.

The ACORD name and logo are registered marks of ACORD
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OPD Payment Policies

Policy A — Representation and applicability of policies

Al

A2.

Representation

Attorneys appointed to represent indigent appellate clients shall take all steps necessary to
provide effective assistance of counsel on appeal, and to comply with the Rules of
Appellate Procedure and Rules of Professional Conduct. These duties may include, but are
not limited to: filing a designation of clerk's papers; filing a statement of arrangements;
reviewing the clerk’s papers and report of proceedings; consulting with the client at every
critical stage of the proceedings; consulting with trial counsel and the clerk of the appellate
court as necessary; conducting adequate legal research; drafting an appropriate brief or
similar pleading; drafting a reply brief where appropriate; presenting any scheduled oral
arguments in front of the clerk, commissioner or appellate court; and filing post-opinion
motions or a petition for review where necessary and appropriate.

Applicability
Both contract cases and non-contract cases will be handled in accordance with these

policies. Contracts generally will be written in accordance with these policies. If in a
particular case contract terms differ from these policies, the contract terms will control.

Policy B — Payment & Case weighting

B1.

Payment events — non-contract & contingent contracts
OPD pays attorneys at the time of three “payment events” —

a) First payment event -- Appointment. Shall be paid when counsel is appointed to
represent a client and the client has a right to counsel at public expense. Covers all
necessary representation at preliminary stages of appeal, including reviewing the trial
court file, ordering transcripts, communicating with the client, and filing a statement
of arrangements with the court of appeals to perfect the appeal.

b) Second payment event -- Filing a brief or brief equivalent, which includes:

1) An opening brief in a direct criminal appeal, an appeal from termination of
parental rights or dependency order, a probation revocation hearing, a disposition
in a juvenile offense matter, a sexual predator hearing, or any other proceeding
where expenditure of public funds for appellate indigent defense has been
authorized,

2) A motion for accelerated review in a sentencing case, a termination of parental
rights case, a dependency case, or a juvenile offense matter;

3) A personal restraint petition when the appointment of counsel at public expense is
authorized,

4) An opening brief in a Supreme Court case where the Supreme Court has granted
the petition for review;

1 Updated: 7/1/2025
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5) A motion for discretionary review to the Court of Appeals when filed after the
record has been perfected in a case where the right to counsel attaches at all stages

of proceedings;

6) An answer or responsive pleading to an appeal or discretionary review filed by

the state; or

7) A voluntary withdrawal of an appeal by a defendant after the record has been

perfected.

c) Third payment event — Closing, which occurs:

1) For cases with oral argument, on presentation of an oral argument.

2) For cases without oral argument, on the date of the Court’s consideration of the

case or the date of opinion.

3) For motion for discretionary review cases, on the date of denial of review.

B2.  Payment Schedule — non-contract & contingent contracts

Number of Pages of | Assignment Brief Payment Closing Total Payment
Transcript Payment Payment

Anders Brief,

regardless of $1,850 $221 $0 $2,071

transcript length.

0 to 299 pages $1,850 $1,796 $417 $4,063

300 to 499 pages $1,850 $3,699 $417 $5,966

500 to 999 pages $1,850 $4,225 $417 $6,492

1,000+pages $1,850 $4,751 $417 $7,019

NOTE: OPD will pay only one assignment, brief, and closing fee per case, even if multiple
payment events occur (such as a response to discretionary review followed by a respondent’s
brief after review is accepted). Attorneys should request extraordinary compensation under
section C2 below if such multiple payment events occur.

“Number of Pages of Transcript” refers to the trial transcript, including pre-trial, post-trial, voir
dire, and opening statements. For cases where no trial took place, it includes all transcript pages.
If a case has an usually large number of transcript pages outside of the trial, counsel should

request extraordinary compensation pursuant to section C2 below.

Updated: 7/1/2025
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B3.  Case Weighting — monthly contracts

Appellate cases under a monthly contract will be weighted at the time of perfection according to
the following case weighting schedule:

Credits VRP
2 800+
3| 1600+
4 2400+
5| 3200+
6| 4000+

Policy C — When invoices shall be filed
C1. Invoices of counsel

a) Attorneys who are assigned indigent appellate cases should invoice OPD within 30
days of each of the three specified payment events.

b) OPD’s fiscal year runs from July 1 to June 30. OPD cannot pay expenses from one
fiscal year with money appropriated for the next year. As such, all invoices from a
given fiscal year must be turned in by August 1 of the following fiscal year to
qualify for payment.

C2. Extraordinary compensation

a) Counsel may petition OPD for additional compensation reflecting unusual work in a
case beyond basic services. Factors that OPD may consider in deciding whether to
award extraordinary compensation include:

i. Complex or unusual legal issues requiring unusual research or costs.

ii. Issues of first impression under the law of Washington requiring unusual research.
iii. Complex and lengthy trial record relevant to issues raised on appeal.

iv. Supplemental briefing requested or authorized by the appellate court.

v. Cases creating an unusual financial hardship upon the attorney.

vi. A certification of extraordinary status by the court hearing the case.

b) Attorneys seeking extraordinary compensation must submit an affidavit using the

form provided by OPD and any other supporting materials necessary for a review of
the request.

3 Updated: 7/1/2025
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C3.

C4.

Invoices of court reporters

Invoices of court reporters may be submitted as soon as the report of proceedings has
been filed by the court reporter. Invoices must be submitted by August 1 of the next fiscal
year to quality for payment.

Invoices of the superior court clerks

Invoices of superior court clerks may be submitted as soon as the clerks’ papers or other
requested documents have been prepared. Invoices must be submitted by August 1 of the
next fiscal year to qualify for payment.

Policy D — Language and expert services

D1.

D2.

Interpreters and translators

a)

b)

d)

€)

Attorneys requiring interpreter services for audio or written communications with
clients with limited English proficiency may engage interpreters as needed. Attorneys
should use court-certified interpreters where possible. Court certified interpreters can
be searched at https://www.courts.wa.gov/programs_orgs/pos_interpret/

Interpreter services for client communication costing more than $500 per job require
pre-approval by OPD. Attorneys should seek pre-approval by email to the Appellate
Program Manager. Interpreter services for client communication costing under $500
per job are automatically pre-approved.

Attorneys may forward interpreter invoices to OPD for direct payment using the
invoice cover sheet provided by OPD. Interpreters must have a Statewide Vendor
Number to receive payment from OPD. Attorneys may also pay interpreter invoices
and seek reimbursement from OPD by email to the Appellate Invoices email address.
To be reimbursed, attorneys must include the original invoice and proof of payment.

Attorneys may request translation of briefs and transcripts for clients with limited
English proficiency, per State v. Cruz-Yon, 20 Wn. App. 2d 1 (2021). Briefs and
transcripts should be translated only upon the client’s specific request. Translation of
briefs and pleadings may be requested by email to the Appellate Program Manager.
OPD will arrange for the translation of briefs and pleadings using state master
contracts.

Invoices of interpreters and translators must be submitted by August 1 of the
following fiscal year to qualify for payment.

Experts and investigators

Attorneys may engage experts and investigators for representing clients on appellate
cases, with OPD’s pre-approval. Attorneys should request pre-approval by email to the
Appellate Program Manager. Expert invoices should be submitted for payment to OPD

using the invoice cover sheet provided by OPD. Invoices of experts must be submitted by

August 1 of the following fiscal year for payment.

4 Updated: 7/1/2025
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Policy E — Expedited Transcripts

El

E2.

Expedited transcripts for discretionary review cases

a) Attorneys may request expedited transcripts for discretionary review cases. Expedited
transcripts costing more than $500 require preapproval from OPD. Attorneys should
seek preapproval by email to the Appellate Program Manager. Expedited transcripts
costing less than $500 are automatically pre-approved.

b) When ordering expedited transcripts, a Statement of Arrangements should not be
filed, and the court reporter or transcriptionist should be informed not to bill OPD
directly. Attorneys should forward invoices for expedited transcripts to OPD for
payment, using the cover sheet provided by OPD.

Expedited transcripts for other cases

a) For cases other than discretionary review, appellate attorneys may request expedited
transcripts for good cause. A client’s general interest in a quicker appeal, or a client’s
impatience with the appellate process, will not be considered good cause.

b) Expedited transcripts for cases other than discretionary review must be pre-approved
by OPD. Attorneys should request pre-approval by email to the Appellate Program
Manager.

Policy F — CLE Scholarships and Travel

F1.

F2.

CLE Scholarships

Attorneys may request scholarships to attend CLEs and conferences relevant to appellate
practice. Scholarships may be approved or denied at OPD’s sole discretion, subject to the
availability of funds. Priority will be given to CLEs directly related to appellate practice.
Scholarships may be provided as a flat reimbursement amount, or as full reimbursement
for the cost of registration, travel, or both.

CLE Travel
OPD will ordinarily reimburse attorneys for travel and lodging to attend in-person

appellate CLEs hosted by OPD. Such reimbursement is at OPD’s sole discretion and
subject to the availability of funds.

5 Updated: 7/1/2025
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Washington State Bar Association

OFFICE OF PUBLIC DEFENSE
APPELLATE WORKLOAD STUDY



Docusign Envelope ID: 756C3194-1A4C-8FD6-83A1-60A1F745FBOF

Table of Contents

. Acknowledgments 1
ll. Introduction 2
lll. Executive Summary 3
IV. Background 6

A. Applicable Standards 6

B. Washington Appellate Public Defense System Overview

V. Delphi Process 13
A. Application in the Washington Appellate Workload Study 13
B. Methodology Framework 14
VI. Staffing and Caseload Analysis 19
A. Staffing Calculations 19
B. Deficiency Calculations 22
VIl. Implementation Considerations 24
A. Workload Management 24
B. Non-Attorney Support 24
C. Data and Information Management 25
Appendix A: Case Type and Task Definitions 26
Appendix B: Delphi Method 31
Appendix C: Survey Examples 35
Appendix D: Delphi Panel Characteristics 36
Appendix E: Delphi Results Summary 39
Appendix F: Detailed Delphi Results 40

State of Washington Appellate Workload Study Report



Docusign Envelope ID: 756C3194-1A4C-8FD6-83A1-60A1F745FBOF

I. Acknowledgments

This work would not have been possible without the dedication and contributions of many
individuals and organizations across every aspect of this study, including:

Catherine Schur Katrin Johnson Malia N. Brink
ASSISTANT GENERAL COUNSEL DEPUTY DIRECTOR FOR POLICY DIRECTOR
Washington State Bar OPERATIONS _ Deason Criminal Justice
Association Washington Office of Public Reform Center

Defense
Suzanne L. Elliott Gregory C. Link Scott Simpson, CPA
SPECIAL ADVISOR DIRECTOR PRINCIPAL
Appellate Practitioner Washington Appellate Project Baker Tilly Advisory Group, LP
Jessie Lenhardt, PMP Emily Hayes, CIA Claire Kasinadhuni
SENIOR MANAGER MANAGER SENIOR

Baker Tilly Advisory Group, LP  Baker Tilly Advisory Group, LP  Baker Tilly Advisory Group, LP

The authors of this study would like to especially thank the Advisory Group, including
Catherine Schur, Katrin Johnson, Greg Link, and Suzanne Elliott. This group was
instrumental in providing ongoing support and extensive expertise throughout the project.
Baker Tilly also wishes to recognize the members of the appellate attorney community
across Washington State who generously contributed their time, experience, and insights by
participating in the development of Case Types and Tasks, as well as the Delphi process.
Their thoughtful engagement and professional perspective were foundational to ensuring
that the resulting workload standards accurately reflect the realities of appellate public
defense practice in Washington.

This report has been produced by Baker Tilly Advisory Group, LP (Baker Tilly) and the
Washington State Bar Association (the WSBA) in collaboration with the Washington Office
of Public Defense (OPD) and Malia Brink, J.D. The views expressed herein, unless
otherwise noted, have not been approved by the WSBA or OPD, and, accordingly, should
not be construed as representing the official policy of the WSBA or OPD.

Data gathering and analysis services performed by Baker Tilly were conducted in
accordance with the Standards for Consulting Services established by the American
Institute of Certified Public Accountants. Baker Tilly’s deliverables and other work products
are based on underlying assumptions and information provided by its clients, the WSBA,
and OPD. No legal opinion from Baker Tilly is intended or implied in this report. Baker Tilly’s
services, deliverables, and other work products are intended solely for the use of its client.
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iIl. Introduction

The WSBA adopts Standards for Indigent Defense Services, which set forth the norms and
requirements for the effective legal representation of clients served by public defense
attorneys. These standards include caseload limits to ensure that attorneys have sufficient
time to provide high-quality representation. Portions of the WSBA Standards, specifically
those addressing attorney caseload limits, have been adopted by the Washington Supreme
Court through court rules (CrR 3.1, CrRLJ 3.1, JuCR 9.2, and CCR 2.1).

In March 2024, the WSBA revised its standards for trial-level public defense caseloads,
drawing upon recent national research on public defense attorney workloads. However,
there is no recent study that addresses the Washington appellate public defense system,
and no national study has ever addressed appellate public defense caseloads.' Accordingly,
the WSBA deferred revision of appellate caseload standards pending completion of a
Washington-specific appellate workload study.

The WSBA engaged Baker Tilly Advisory Group, LP (Baker Tilly, formerly Moss Adams LLP)
and Malia Brink to collaborate with OPD to undertake a workload study to establish
empirically grounded appellate indigent defense caseload standards for Washington State.
Consistent with workload studies conducted in Oregon, New Mexico, and Michigan, among
others, this study employed the Delphi process to assess the time required to provide
effective representation across appellate Case Types in Washington State, analyzing the
time needs for core attorney Case Tasks. The Delphi results provide the average hours per
case needed by Case Type (often called a case weight), reflecting the time needed to
provide constitutionally sufficient representation consistent with applicable professional
standards and ethical rules. The Delphi results can now inform the determination of new
appellate caseload standards for indigent defense attorneys in Washington State, as well as
guide resource allocation, attorney assignments, and future budgetary and legislative
planning by OPD and other stakeholders.

" Washington last reviewed appellate indigent defense in the “Appellate Indigent Defense System Review,” published 1989.
Researchers focused the review on the work of the nonprofit Washington Appellate Defender Association, a single office with
fourteen attorneys. This study marks the first time Washington will evaluate the entire appellate public defense system.
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Il1l. Executive Summary

Regardless of skill or experience, public defense attorneys who are assigned too many
cases cannot fulfill their constitutional, professional, and ethical obligations. When caseloads
exceed reasonable limits, attorneys must either triage, focusing on select cases at the
expense of others, or devote less time than is necessary to each client’s case. In this way,
excessive caseloads undermine the right to effective assistance of counsel guaranteed by
the Sixth Amendment and Washington law.

Excessive caseloads have a profound impact on both attorneys and clients. Attorneys are
forced to make difficult choices about how to use their limited time. For example,
Washington appellate attorneys describe not being able to visit clients in person and
spending less time on research, writing, and preparing for oral argument than they should.
Having to rush, attorneys risk inadequate preparation and representation for those
appealing criminal convictions, terminations of parental rights, ongoing civil commitment, or
other life-altering decisions. Clients must therefore navigate the appellate process without
adequate communication or the assurance that their attorney has the time needed to fully
research and advocate for their case, undermining the promise of equal justice under the
law.

Recognizing the importance of reliable, data-driven standards to ensure quality
representation and manageable workloads, the WSBA, under the delegated authority of the
Washington Supreme Court, partnered with OPD to engage Baker Tilly and Malia Brink to
conduct a comprehensive workload study. Consistent with other public defense workload
studies, this study employed the Delphi method to assess the time required to provide
effective representation across appellate Case Types in Washington State. The Delphi
results provide the average hours per case needed by Case Type, reflecting the time
needed to provide constitutionally sufficient representation consistent with the applicable
professional standards and ethical rules. The results of the Washington State appellate
workload study are as follows:
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TABLE 1. WASHINGTON STATE APPELLATE WORKLOAD STUDY RESULTS

HOURS PER CASE

DELPHI TRAVEL DELPHI RESULT +
CASE TYPE RESULT TIME TRAVEL TIME

Criminal/Juvenile Record Under 500 Pages/ 775 8 85.5
Miscellaneous Limited Topic Cases

Criminal/Juvenile Record 501-1,200 Pages 115.5 11 126.5
Criminal/Juvenile Record 1,201-2,500 Pages 200 16 216
Criminal/Juvenile 2,500+ Page Record 401 16 417
Family: Dependency-Direct Appeal 132 2 134
22?2:; Termination of Parental Rights—Direct 168 4 172
Family: Motion for Discretionary Review (MDR) 94 1 95
Personal Restraint Petition (PRP) 202 12 212
o eercamer Y (U aa e
Supreme Court 161.5 4 165.5

To determine the total attorney full-time equivalent (FTEs) needed, the Delphi results are
applied to the average annual caseload. Comparing the needed attorney FTEs to the
current attorney FTEs determines whether Washington needs additional appellate attorneys
to provide effective and timely public defense representation, and, if so, how many.

FIGURE 1. DEFICIENCY ANALYSIS CALCULATION

Total
Caseload
Hours
Needed

Total
Caseload
Hours
Needed

Annual Number of Contracted
Caseload FTEs Full-Time = Excess

Caseloads or

Deficiency

Hours Needed

Based on this analysis, Washington State needs an additional 33 full-time appellate
attorneys to ensure reasonably effective assistance of counsel as required by the
Sixth Amendment and prevailing professional norms. In other words, Washington’s
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appellate public defense system currently operates with approximately 59% of the
attorneys needed to meet the demand for quality representation.

FIGURE 2. DEFICIENCY ANALYSIS RESULTS

Deficiency

Total attorney hours Case time hours Number of FTE
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IV. Background

A. Applicable Standards

The Sixth Amendment to the United States Constitution gives those accused in criminal
prosecutions the right to “have the Assistance of Counsel” for their defense. Supreme Court
interpretations of this provision make clear that in “our adversary system of criminal justice,
any person haled into court, who is too poor to hire a lawyer, cannot be assured of a fair
[process] unless counsel is provided” for them.? Washington was the first state to expressly
guarantee a right to appeal in its state constitution. That state constitutional provision goes
further than the federal Constitution, expressly guaranteeing the right to counsel on appeal.3
Washington State also extends the right to counsel beyond criminal cases to dependency
and termination of parental rights cases and other cases in which liberty is at stake.*

The right to counsel is not satisfied merely by having a lawyer assigned; counsel must
provide “reasonably effective assistance” under “prevailing professional norms.”® The
purpose of this study is to produce a reliable professional consensus on the amount of time
it should take, on average, for a lawyer to meet this standard for various types of appeals in
Washington State. The touchstone for this study is reasonableness, not the ideal. To define
“reasonably effective assistance of counsel,” panel participants were asked to apply “the
prevailing professional norms” of practice, which the Supreme Court has stated should
guide this inquiry.

In making assessments of whether counsel provided reasonably effective assistance, courts
routinely look to ethical rules and professional standards.® Accordingly, Delphi panel
participants were asked to consider the relevant ethical rules and professional standards as
follows:

2 Gideon v. Wainwright, 372 U.S. 335, 344 (1963).

3 Const. art. I, § 22; State v. Rafay, 167 Wn.2d 644, 651 (2009). The right to counsel in an initial criminal appeal is also
guaranteed under the Sixth Amendment. Douglas v. California, 372 U.S. 353 (1963); Halbert v. Michigan, 545 U.S. 605 (2005).

4 RCW 10.73.160; RAP 15.2(b) (listing cases in which counsel is provided for people who cannot afford to hire an attorney
including dependency and termination cases, commitment proceedings, civil contempt proceedings directing incarceration).

5 Strickland v. Washington, 466 U.S. 668, 688 (1984).

81n 2010, the Supreme Court stated: “We have long recognized that ‘prevailing norms of practice as reflected in American Bar
Association Standards and the like are guides to determining what is reasonable.” Although they are ‘only guides’ and not
‘inexorable commands,’ these standards may be valuable measures of the prevailing professional norms of effective
representation[.]” Padilla v. Kentucky, 559 U.S. 356, 366-67 (2010) (citations omitted); State v. A.N.J., 168 Wn.2d 91, 109-10
(2010) (same).
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Washington State Rules of Professional Conduct

The Washington State Rules of Professional Conduct (RPC) address not only the
responsibilities of lawyers in representing a client, but also what lawyers must not do in
representing a client. These rules apply to all attorneys, including public defense providers.
The RPC requires lawyers to provide competent and diligent representation (RPC 1.1 and
1.3) and communicate with the client (RPC 1.4). Importantly, under the RPC, “[clompetent
handling of a particular matter includes inquiry into and analysis of the factual and legal
elements of the problem[.] ... It also includes adequate preparation.” (RPC 1.1, Comment 5).

Washington State Guidelines for Appointed Counsel in Indigent Appeals

The WSBA, under authority delegated by the Washington Supreme Court, licenses and
regulates legal professionals statewide, including lawyers, limited practice officers, and
limited license legal technicians. The WSBA has adopted Guidelines for Appointed Counsel
in Indigent Appeals. These Guidelines address core obligations of appointed counsel in
appeals cases, including:

o Establishing a relationship with and consulting with the client (Guideline 5)
e Preparing the record (Guideline 6)

o Issue selection (Guideline 7)

o Drafting briefs and other pleadings (Guideline 8)

e Oral argument (Guideline 9)

o Post-Decision responsibilities (Guideline 10)

ABA Standards on Criminal Appeals

The ABA Standards for Criminal Justice are the preeminent practice standards on all
aspects of criminal law and the operations of the criminal justice system. These standards
“are the result of the considered judgment of prosecutors, defense lawyers, judges, and
academics who have been deeply involved in the process.” The ABA Standards for Criminal
Justice have been cited by federal courts in more than 700 opinions. For this study, the
focus was on the ABA Standards for Criminal Appeals. These standards require counsel to
provide a client with counsel’s “best professional evaluation of the questions that might be
presented on appeal” and “consider all issues that might affect the validity of the judgment of

conviction and sentence” (Standard 21-3.2(i)).

ABA Defense Function Standards

The ABA Standards for Criminal Justice for the Defense Function most directly and
comprehensively address criminal defense practice. With regard to appellate counsel, the
Defense Function Standards state that counsel should:

e Communicate and coordinate with trial counsel (Standard 4-9.2(a))
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Evaluate the case and all issues that might affect the validity of the judgment and
“consider raising on appeal even issues not objected to below or waived or forfeited, if in
the best interests of the client” (Standard 4-9.2(b))

o Share their case evaluation with the client and “discuss arguments to present in
appellate briefing” (Standard 4-9.2(g); Standard 4-9.3(a))

e Augment the record as necessary “with any other matters, documents or evidence
relevant to effective prosecution of the client’s appeal” (Standard 4-9.3(d))

o Consider motions practice (Standard 4-9.3(d))
o Diligently and timely submit appeals documents (Standard 4-9.3(e))

Panel participants were instructed — both before each Delphi survey and before each
Round 3 session — to consider what is involved with each Case Task in reference to these
standards. They were then asked, based on their experience as appellate attorneys in
Washington State, to determine how much time, on average, is required for each Case Task
and in what percentage of cases that Case Task is performed for each Case Type.

B. Washington Appellate Public Defense System Overview

OPD funds and administers appellate public defense in Washington State. OPD does not
directly represent clients but contracts with two mid-sized public defense firms, one nonprofit
and one for-profit, as well as more than twenty small and solo firms. OPD-contracted
attorneys represent clients in appeals involving felony convictions, termination of parental
rights, civil commitment, and other matters where a constitutional or statutory right to appeal
exists. The two mid-sized firms together handle approximately 70% of Washington’s
appellate public defense caseload. While these two firms handle all Case Types, the smaller
contractors generally focus on a subset of appeals. From fiscal years 2022 through 2025,
OPD assigned approximately 959 appeals cases for representation per year in Washington.

HISTORY OF APPELLATE WORKLOAD STANDARDS IN WASHINGTON STATE

The WSBA adopted an appellate caseload standard of 25 appeals per attorney per year in
1991, based on a National Advisory Commission on Criminal Justice (NAC)
recommendation published in 1973.7 In 2005, RCW 10.101.0308 was amended to provide
that the WSBA Standards “should serve as guidelines to local legislative authorities in
adopting standards.” The WSBA adjusted the caseload limit upward in 2007 to 36 appeals

” National Legal Aid & Defender Association, "National Advisory Commission on Criminal Justice Standards and Goals: Black
Letter," NLADA, https://www.nlada.org/defender-standards/national-advisory-commission/black-letter.

8 Revised Code of Washington § 10.101.030. Washington State Legislature,
https://app.leg.wa.gov/RCW/default.aspx?cite=10.101.030
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per attorney per year, assuming an average of 350 transcript pages per case.® This
increase was not grounded in empirical data nor any evidence demonstrating that 36
appeals per year was a manageable caseload or consistent with quality representation. In
2012, the Washington Supreme Court adopted court rules that included public defense
caseload standards promulgated by the WSBA, including the 36-appeal caseload standard.

In 2024, the WSBA adopted revised Standards for Indigent Defense Services, '° setting new
trial-level caseload limits. Pending the outcome of a workload study, the WSBA
subsequently adopted an interim caseload limit for appellate attorneys of no more than 25
new cases per attorney per year. The WSBA then submitted a proposed amendment to the
Washington Supreme Court, petitioning the Court to adopt the WSBA's interim appellate
caseload standard. The Court issued an Interim Order ' in September 2025, reducing the
appellate caseload standards from 36 new appeals per attorney per year to 30 new appeals
per attorney per year.

WASHINGTON’S APPELLATE DIVISIONS

Washington’s appellate system consists of two levels of review: the Court of Appeals and
the Washington Supreme Court. Most appellate public defense cases are before the Court
of Appeals, the state’s intermediate appellate courts. A far smaller number of cases are
reviewed directly by or further appealed to the Washington Supreme Court.

Court of Appeals

The Washington Court of Appeals is divided into three geographic divisions, each serving
specific regions of the state:

o Division | — Seattle: Covers King, Snohomish, Skagit, Whatcom, Island, and San Juan
Counties, among others. Division | is headquartered in Seattle and handles, on average,
30% of appellate public defense cases statewide.

o Division Il - Tacoma: Serves Pierce, Kitsap, Thurston, Clark, and surrounding counties.
Division II, based in Tacoma, reviews on average 41% of appeals cases statewide,
arising from both urban and rural jurisdictions across southwestern Washington.

o Division lll - Spokane: Encompasses the central and eastern portion of the state,
including Spokane, Yakima, Benton, Franklin, and other eastern counties. Division I,

9 Appeals are the only case type for which the WSBA has ever increased the caseload limit.

© Washington State Bar Association, Standards for Indigent Defense Services, revised March 8, 2024, (PDF),
https://www.wsba.org/docs/default-source/legal-community/committees/council-on-public-defense/wsba-indigent-defense-
standards-as-approved-by-bog-2024.03.08.pdf

" The Supreme Court of Washington, Order No. 25700-A-1657: In the Matter of the Appellate Caseload Standards for Indigent
Defense under CrR 3.1, CrRLJ 3.1, and JuCR 9.2, September 5, 2025, (PDF),
https://www.courts.wa.gov/court _rule related orders/orders/25700-A-1657.pdf
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seated in Spokane, hears on average 22% of appeals cases statewide from a
geographically large but less densely populated region.

All divisions handle a full range of appeals cases, including criminal, dependency and
termination of parental rights, juvenile offender, civil commitment, and other statutory
appeals involving a constitutional or legislative right to appointed counsel. Each division
operates independently, hearing cases arising from the superior courts within its division.
Often, they have different customs and practices, including, for example, how often and by
whom oral argument is held.

FIGURE 3. COUNTIES BY COURT DIVISION 2
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Washington Supreme Court

The Washington Supreme Court is the state’s court of last resort and exercises both
mandatory and discretionary review. The Court hears certain appeals directly from the
superior courts, such as significant constitutional cases and cases of broad public import.
The Court also considers cases for discretionary review of Court of Appeals decisions, by
granting or declining petitions for review or motions for discretionary review. Annually, on
average, 7% of appeals cases are heard by the Court. Appellate public defense attorneys

2 Washington State Administrative Office of the Courts, “Court of Appeals Divisions of Washington,” Washington Courts,
https://www.courts.wa.gov/newsinfo/resources/jury guide/divisions.cfml
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represent indigent individuals at the Supreme Court level when review is accepted or when
a direct appeal is statutorily required.

While the subject matter of cases is similar across divisions, appellate caseload varies
based on underlying criminal charging in served jurisdictions, transcript length, case
complexity, and regional differences in trial court practices and record preparation.

APPELLATE CASELOAD ASSIGNMENT

OPD contracts with firms statewide to provide indigent appellate defense. Based on the full-
time caseload standard established by the Supreme Court, each full-time appellate contract
attorney is assigned up to 30 case credits per year (36 case credits per year prior to July 1,
2025), and part-time contract appellate attorneys are assigned case credits proportional to
their contract sizes.

OPD grants one case credit to all cases upon assignment to attorneys. Case credits are
then adjusted when circumstances indicate that additional work is needed. Personal
restraint petitions are given a presumptive two credits upon assignment due to the additional
work typically involved in these cases, regardless of transcript size. Similarly, when cases
are granted review to the Washington Supreme Court, an additional credit is granted.

Additional credits are also granted in any case in which the transcript exceeds 800 pages.
An additional credit is then granted for each 800-page interval thereafter. This is calculated
using the cumulative number of pages of ordered transcripts in a case, also referred to as
Verbatim Report of Proceedings (VRP).

TABLE 2. CREDITS PER NUMBER OF VRP PAGES

CREDITS VRP |
2 800+
3 1,600+
4 2,400+
5 3,200+
6 4,000+

There is no limit to the number of credits granted; credits continue to accrue as transcripts
increase in 800-page intervals.

When multiple appeals for a single client are formally consolidated by the court, OPD counts
the consolidated cases as a single case unless an adjustment is requested. Similarly, linked
cases for a single client, e.g., those that were tried together in the trial court, are counted as
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one case assignment unless an adjustment is approved. Attorneys must notify OPD when
cases are consolidated or linked to allow for accurate workload tracking.

Attorneys receive assignment credit for each case accepted unless representation is
withdrawn before the record is perfected, withdrawn due to excessive workload, or
terminated for cause.

OPD seeks to distribute case credits evenly throughout the year to maintain manageable
and consistent workloads. Attorneys are expected to accept all case assignments unless a
legal conflict or other ethical reason requires withdrawal. Case assignments are
communicated electronically, and attorneys are responsible for maintaining accurate contact
information with OPD.
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V. Delphi Process

The workload study used the Delphi method, a structured, iterative survey process originally
developed by the RAND Corporation in the 1950s to build consensus among experts. The
method has been widely used in judicial workload studies, public defense workload studies,
and other legal system studies by organizations including the National Association of Court
Management, the National Center for State Courts, and the American Bar Association’s
Standing Committee on Legal Aid and Indigent Defendants (ABA SCLAID). These prior
efforts have established the Delphi method as a recognized and reliable approach for
determining appropriate caseload standards for public defense attorneys.

The Delphi method gathers expert opinion through multiple rounds of surveys or interviews.
In each round, participants (the Delphi panel) provide independent, anonymous input on a
specific topic based on their professional experience. Aggregated, anonymous feedback
from prior rounds is shared with the panel participants in subsequent rounds, allowing them
to reconsider and refine their responses in light of peer input. This iterative process
transforms individual professional judgment into a well-informed group consensus. In public
defense workload studies, the Delphi process is used to develop a professional consensus
on the time required for public defense attorneys to provide reasonably effective
representation consistent with prevailing professional standards and ethical rules.

A. Application in the Washington Appellate Workload Study

Baker Tilly, in partnership with OPD and the WSBA, conducted this Delphi study to
determine the time required to provide reasonably effective assistance of counsel in
Washington State appellate cases in which public defense representation is provided. To
help guide this study, Baker Tilly assembled an Advisory Group comprised of leading public
defense providers and system administrators, including Catherine Schur, Katrin Johnson,
Greg Link, and Suzanne Elliott. This group provided critical context on the Washington
appellate system, the current appellate caseloads, and the case assignment system, as well
as the process by which public defense standards are developed and adopted in
Washington State. This group also helped to identify and define the Case Types and Case
Tasks used in this study, as well as identify experienced appellate attorneys to participate in
the Delphi process.

The Delphi participants included experienced appellate attorneys practicing throughout the
state. Panelists represented a cross-section of Washington’s appellate defense system,
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including attorneys from large and small public defense firms, as well as solo practitioners
under contract with OPD. '3

The Delphi process consisted of three rounds, which included two online surveys followed
by a third round held in an online live group setting. The result of the Delphi process is a
consensus among the expert panel on the frequency and time required by attorneys to
complete each Case Task for each Case Type. These consensus findings were then used
to calculate the average number of hours needed for a public defense attorney to provide
reasonably effective assistance of counsel in an average case of each Case Type, often
called a case weight.

B. Methodology Framework

CASE TYPE AND CASE TASK DEFINITION

The Advisory Group convened a smaller group of highly experienced appellate defense
attorneys to define the Case Types and Case Tasks to be evaluated in the Delphi survey.

o Case Types: The Case Types are categories of indigent defense appellate cases that
generally require similar types and amounts of work.

o Case Tasks: The Case Tasks group attorney activities into categories. Together, these
tasks describe the full scope of work typically performed by appellate public defense
attorneys, from case review and record analysis to briefing, oral argument, and post-
disposition briefing.

Each Case Type and Case Task was defined to minimize overlap and ensure consistency
across responses. These definitions served as the foundation for the Delphi surveys,
allowing the study to measure attorney workload with precision and uniformity. "4

Case Types

Appeals were divided into ten Case Types:

1. Criminal/Juvenile: Record Under 500 pages/Misc. Limited Topic Cases (Resentencing,
Juvenile Declines, Discretionary Appeals, Involuntary Treatment Act)

Criminal/Juvenile: Record 500-1,200 pages
Criminal/Juvenile: Record 1,201-2,500 pages
Criminal/Juvenile: Record Above 2,500 pages

o M 0N

Family: Dependency—Direct Appeal

'3 Delphi panel characteristics are provided in Appendix D: Delphi Panel Characteristics.

4 Detailed Case Type and Case Task definitions are provided in Appendix A: Case Type and Task Definitions.
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Family: Termination—Direct Appeal

Family: Motion for Discretionary Review (MDR)

Personal Restraint Petition (PRP)

Not Guilty for Reasons of Insanity (NGRI)/71.09 Sexually Violent Predator (SVP)
0. Washington Supreme Court Appeal

—‘¢°.°°.\‘97

Record length as used in the study’s Case Types was defined to include not only case
transcripts, but also clerk’s papers. '® The attorneys believed that the more comprehensive
definition of record length more accurately captured case complexity. This definition is
different from VRP, which OPD currently uses to determine case credits.

Case Tasks

Two sets of Case Tasks were developed for this study. The first set of Case Tasks applies
to Case Types 1 through 9 for appellate cases in the Washington Court of Appeals. The
second set was specifically designed for Washington Supreme Court cases.

Travel was not included as a separate Case Task during survey Rounds 1 and 2 of the
study. However, as discussions progressed in Round 3, participants stated that travel time
represented a significant and distinct component of appellate work. As a result, travel was
incorporated as its own Case Task in Round 3, allowing the group to specifically address
and estimate the hours associated with travel for each Case Type. The implication of
including travel time only in the Round 3 results is discussed further in the Task
Considerations section in Appendix A.

For Case Types 1-9, the tasks are as follows:

e Initial Post-Appointment Activities

o Investigation (PRP Case Type only)

e Record Review and Preparation for Initial Brief
e Research, Drafting, and Filing Initial Brief

o Briefing Following Initial Brief

e Oral Argument

e Post-Decision Practice

e Travel Time

5 There was significant discussion about whether and how to consider exhibits in record length for Case Type categorization
purposes. Exhibits undoubtedly make up a significant portion of the appellate record and often require substantial review,
particularly when they include video evidence. However, because exhibits range from physical objects to photographs,
documents, and digital media, they cannot always be easily reduced to a page count. The final determination was to define the
record for Case Type categorization purposes to include transcripts and clerk’s papers, but not exhibits. The time required to
review exhibits is included in, for example, the record review Case Task.

State of Washington Appellate Workload Study Report | 15



Docusign Envelope ID: 756C3194-1A4C-8FD6-83A1-60A1F745FBOF

Tasks for Supreme Court Review (Case Type 10) begin when the Court accepts a petition
for review or motion for discretionary review and are as follows:

e Pre-Briefing Activities

o Drafting and Filing Supplemental Brief
o Post-Briefing Activities

e Oral Argument

e Post-Decision Practice

o Certiorari

e Travel Time

The Advisory Group collaborated to develop a comprehensive list of Delphi panel
participants, seeking to include as many appellate attorneys with the necessary experience
as possible. The selection process aimed to ensure broad representation across geographic
regions, firm sizes, and contract types, reflecting the diversity of Washington’s appellate
defense community. The Advisory Group considered candidate experience, practice area,
and familiarity with appellate procedures to ensure balanced input. Through the selection
process, 95 attorneys were invited to participate in the Delphi study. Members of the
Advisory Group did not serve as participants in the Delphi panel.

The Delphi process included three rounds designed to gather expert input on attorney time
requirements for appellate defense work. Baker Tilly created the Delphi surveys and
administered the first two rounds as anonymous online surveys to allow participants to
provide independent estimates without influence from other respondents. Round 3 consisted
of live virtual discussion sessions to clarify responses, address discrepancies, and promote
consensus. In each round, participants estimated the average attorney time reasonably
required to complete specific categories of appellate defense work while upholding
professional and constitutional standards of representation. Participants also estimated how
often each task occurred within each specific Case Type. 16

Participation in each round proceeded as follows:

e Round 1 - Online Survey: The 95 attorneys identified through the selection process
were invited to complete the survey. Of the 95 invited, 61 submitted responses, a 64%
completion rate.

6 See Appendix C for examples of the survey questions.
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e Round 2 - Online Survey: The 61 attorneys who submitted responses in Round 1 were
invited to complete Round 2. Of the 61 invited, 48 submitted responses, a 79% response
rate.

¢ Round 3 - Virtual Discussion: The 48 attorneys who submitted responses in Round 2
were invited to participate in Round 3. Twenty-eight attorneys attended at least one of
the Round 3 sessions, contributing their expertise to refine the consensus.

Baker Tilly and Malia Brink facilitated the Round 3 sessions. In Round 3, there were five
sessions totaling 17 hours, during which participants discussed challenging cases and
reconciled differences in estimates for all ten Case Types. Participants were instructed to
draw on their personal experience handling appeals before both the Washington Court of
Appeals and the Washington Supreme Court. Facilitators instructed participants to base
their estimates on the practices required by the relevant Washington court rules, ethical
obligations, and professional norms governing appellate practice. Each Case Type
discussion opened by confirming that participants had the expertise needed and participated
in the previous survey rounds for that Case Type.

Consensus in Round 3 was reached through structured polling in which participants
selected one of three responses, agree, too high, or too low, for each proposed estimate,
whether relating to task hours or task frequency. A consensus threshold of approximately
66% agreement was generally required for each topic. In situations where the 66%
threshold could not be achieved, agreement as low as 60% was accepted, provided the
remaining responses were reasonably balanced between too high and too low. For
example, 60% agree, with 20% too high and 20% too low.

Baker Tilly analyzed the consensus findings for each Case Task, including both the
estimated time required and the frequency of occurrence, to determine the total time, on
average, that attorneys should reasonably spend on each task. Baker Tilly then aggregated
these task-level times to produce a final Delphi result for each Case Type. The Delphi result
represents the average number of attorney hours needed to provide reasonably effective
assistance of counsel in accordance with prevailing professional standards for that Case
Type. The Delphi results for each Case Type follow.
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TABLE 3. DELPHI RESULTS

HOURS PER CASE

DELPHI TRAVEL DELPHI RESULT +
CASE TYPE RESULT TIME TRAVEL TIME

Criminal/Juvenile Record Under 500 Pages/ 775 8 85.5
Miscellaneous Limited Topic Cases

Criminal/Juvenile Record 501-1,200 Pages 115.5 11 126.5
Criminal/Juvenile Record 1,201-2,500 Pages 200 16 216
Criminal/Juvenile 2,500+ Page Record 401 16 417
Family: Dependency-Direct Appeal 132 2 134
i:,?z:; Termination of Parental Rights—Direct 168 4 172
Family: Motion for Discretionary Review (MDR) 94 1 95
Personal Restraint Petition (PRP) 202 12 212
o eercamer Y (U aa e
Supreme Court 161.5 4 165.5
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VI. Staffing and Caseload Analysis

The staffing and caseload analyses are comprehensive reviews of the current and historical
workload of the public defense system in Washington. They seek to accurately describe the
current state of public defense in the jurisdiction and are integral to establishing a baseline
to compare to the requirements generated through the Delphi study. "

A. Staffing Calculations

CALCULATING ATTORNEY TIME NEEDED

The Washington system operates under case-based contracts, which are expressed in the
number of appeal case credits handled each contract year. In its 2025-2026 contracts, OPD
contracted for a total of 1,445 case credits, engaging a mix of law firms and solo providers to
deliver representation. Approximately 60 attorneys are participating under these
agreements.

In many workload studies, attorney availability is calculated by determining the number of
FTE attorneys providing indigent defense. In Washington, however, this approach does not
apply. The Delphi survey revealed that attorneys performing appellate public defense in
Washington (who completed the survey) devoted variable amounts of their total practice to
appointed appellate cases. This ranges roughly from 35% to 100% depending on individual
roles and firm structures. Neither OPD nor contracted attorneys track the percent of time
dedicated to indigent appeals for all appointed attorneys; therefore, traditional FTE capacity
calculations used in other workload studies cannot be meaningfully applied in Washington’s
appellate system.

To calculate current FTE capacity for the workload analysis, Baker Tilly converted
contracted caseloads into FTE by dividing the total number of case credits contracted in
OPD’s 2025-2026 contracts by the Supreme Court standard of 30 cases per appellate
attorney per year. Dividing the contractual case coverage (1,445) '8 by the Supreme Court
standard of 30 cases per appellate attorney per year results in an equivalent coverage

' Historical staffing and caseload levels reflect the “world of is,” how work has traditionally been performed, while the Delphi-
based time estimates represent the “world of should,” identifying the time required to provide effective representation. This
distinction follows the approach outlined in the ABA’s guidance on Delphi methodology, detailed in Appendix B: Delphi Method.

8 When compared to the average annual case volume of approximately 959 cases per year, OPD’s 2025-2026 contracting
structure appears to suggest that there is sufficient attorney staffing to cover the case volume. However, this is misleading. As
described, in Appellate Caseload Alignment, there is not a 1:1 ratio of credit to cases. Multiple credits can be assigned to one
case based on complexity, type, and whether it is heard by the Supreme Court.
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of 48.2 full-time caseloads. This conservative calculation is then used as a proxy for current
FTE in the deficiency calculations.

Baker Tilly obtained historical case data from OPD’s case management system, Justice
Works defenderData. This is a common case management system used by public defense
agencies across the nation for tracking case information, and includes case filings and
tracking by division, case type, appeal type, assigned attorney, and client identifiers. This
study analyzed all public defense appellate cases opened from July 1, 2021 through June
30, 2025. The caseloads represent cases opened during the period presented, but some
cases remain open for more than one year. The analysis of caseloads does not take this
carry-over into account.

Mapping Caseload to the Delphi Case Types

This caseload then needed to be sorted into the Case Types used in the Delphi process.
Mapping the Washington appellate caseload to the Delphi Case Types presented some
challenges, particularly with regard to the criminal appeals Case Types, which were defined
by total record length.

OPD contractors are required to enter the number of transcript pages into defenderData,
which will automatically assign additional case credits for each 800-page increment. As
defined in the current OPD policy, “Number of Pages of Transcript” refers to the trial
transcript, including pre-trial, post-trial, voir dire, and opening statements. For cases in which
no trial took place, it includes all relevant hearing transcript pages. However, the study’s
Case Types defined record length more broadly to include transcript pages and clerk’s
papers.

To estimate the number of criminal cases properly categorized into Case Types 1-4,'° Baker
Tilly conducted a supplemental sampling exercise to estimate the relationship between
transcript length and total record length. Baker Tilly selected a sample of 31 cases
representative of Case Types 1-4 and from all appellate districts. A list of these cases was
distributed to Round 3 Delphi participants, including individual practitioners and those
aligned with firms, and asked them to review and confirm the number of transcript pages,
and to provide the number of pages of clerk’s papers for each of these cases. Using the
data gathered through the sampling exercise, Baker Tilly calculated the average ratio of total
clerk’s papers to total transcript page length as 1 to 3.68.

9 This calculation was only necessary for criminal and juvenile appeals Case Types 1-4 where record length is used to
differentiate these categories. It does not apply to Case Types 5-10.
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Baker Tilly applied this ratio to estimate the clerk’s papers for each criminal case based on
transcript length. For example, if a case transcript was 500 pages, the estimated number of
clerk’s papers would be 136 pages (500 + 3.68 = 136 pages). Baker Tilly then summed the
transcript pages and the estimated clerk’s papers size to estimate the total record length. In
this example, 500 (transcript length) + 136 (clerk’s papers) = 636 pages (estimated total
record length). Using the estimated total record length, Baker Tilly assigned each criminal
case to the appropriate Case Type (1-4).

A summary of public defense appellate cases opened statewide by Case Type is detailed in
Table 4.20

TABLE 4. STATEWIDE APPELLATE CASES BY TYPE

CASES OPENED IN FISCAL YEAR

CASE TYPE 2022 2023 2024 2025

Criminal/Juvenile Record Under 500 Pages/ 341 428 402 386 389
Miscellaneous Limited Topic Cases

Criminal/Juvenile Record 501-1,200 Pages 126 174 179 129 152
Criminal/Juvenile Record 1,201-2,500 Pages 94 94 99 78 91
Criminal/Juvenile 2,500+ Page Record 36 40 56 40 43
Family: Dependency-Direct Appeal 64 35 55 45 50
Z;rs;l:l: Termination of Parental Rights—Direct 35 21 26 13 24
Family: Motion for Discretionary Review (MDR) 73 61 83 82 75
Personal Restraint Petition (PRP) 71 61 67 33 58
e et Y (VT 0w n
Washington Supreme Court 59 74 73 55 65

Total Cases: 909 1,000 1,053 874 “

20 The number of cases contracted refers to the total number of cases OPD assigns to attorneys under contract, while the
number of cases opened reflects the actual cases initiated during the fiscal year. These figures may differ due to timing, case
carryover from previous years, or cases that are contracted but not ultimately opened within the same reporting period.

2 Table 4 represents the number of cases opened each fiscal year. It is not a reflection of the case credits allocated by OPD
per case.
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B. Deficiency Calculations

To perform the deficiency analysis, the projected caseload (obtained by analysis of the
historical caseloads) is multiplied by the time needed by Case Type to produce the hours
needed annually to provide reasonably effective assistance of counsel pursuant to prevailing
professional norms.

FIGURE 4. DEFICIENCY ANALYSIS CALCULATION

Total
Caseload
Hours
Needed

Delphi
Result

Total Annual Number of Contracted

Caseload Caseload FTEs Full-Time — Excess
Hours Caseloads or

Needed Hours Needed or
Deficiency

To calculate the attorney FTEs needed to provide adequate representation, Baker Tilly used
the Delphi panel’'s estimates of the hours required to provide adequate representation for
each Case Type. These hours were multiplied by the annual number of appellate cases of
that type, as shown in Table 5. Summing these results across all Case Types produced the
total number of attorney hours needed per year to handle Washington’s appellate caseload.
The total attorney hours needed equal 134,502 hours.

TABLE 5. WORKLOAD ESTIMATES

DELPHI TOTAL
RESULT PROJECTED ATTORNEY
(HOURS PER CASELOAD HOURS
CASE TYPE CASE) (AVERAGE) NEEDED
Criminal/Juvenile Record Under 500 Pages/ 389 33,260
. - . 85.5
Miscellaneous Limited Topic Cases
Criminal/Juvenile Record 500-1,200 Pages 126.5 152 19,228
Criminal/Juvenile Record 1,201-2,500 Pages 216.0 91 19,656
Criminal/Juvenile 2,500+ Page Record 417 43 17,931
Family: Dependency-Direct Appeal 134 50 6,700
Family: Termination of Parental Rights—Direct 172 24 4128
Appeal
Family: Motion for Discretionary Review (MDR) 95 75 7,125
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DELPHI TOTAL
RESULT PROJECTED ATTORNEY
(HOURS PER CASELOAD HOURS
CASE TYPE CASE) (AVERAGE) NEEDED
Personal Restraint Petition (PRP) 200 58 11,600
Not Guilty for Reasons of Insanity (NGRI)/71.09
Sexually Violent Predator (SVP) 285 12 3,420
Washington Supreme Court 165.5 65 10,758
Total: 959 134,502

The WSBA Standards for Indigent Defense Services assume an FTE attorney has 1,650
hours to devote to case-related work per year.?? To calculate the number of attorneys
needed, the total annual case hours (134,502) were divided by the annual time available per
FTE (1,650). This calculation yields the number of attorney FTEs required to provide
constitutionally sufficient representation for the State’s appellate caseload, which is 81.5
attorney FTEs.

Comparing the number of full caseloads currently contracted by OPD (48.2 FTE) to the
number needed (81.5 FTE), shows a statewide deficiency of 33.3 FTE attorneys.

FIGURE 5. DEFICIENCY ANALYSIS RESULTS

Deficiency

Total attorney hours Case time hours Number of FTE
needed for effective available annually for aftorneys needed
representation one FTE

Current number full
caseloads contracted
by OPD in FY 2026

In other words, Washington'’s appellate public defense system currently operates with only
about 59% of the attorneys needed to meet the demand for quality representation.

22 “The maximum number of case credits for a fully supported, full-time public defense attorney each calendar year is based on
an assumed 1,650-hour “care-related hours” available each year.” Standard 3.J., Washington State Bar Standards for Indigent
Defense Services (Sept 7, 2024). This subtracts from the total available attorney time of 2,080 per year (40 hours per week, 52
weeks per year) time for annual leave, holidays, training, supervision and “other time that is not ‘case-related.” /d.
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VIi. Implementation Considerations

A. Workload Management

Not all cases require the same effort. To improve the contracting structure, case
assignments and time allocations should be adjusted across Case Types to better reflect the
realities of attorney time required. By incorporating the Delphi results, with their
differentiations by Case Type, OPD can more accurately manage the actual demand and
attorney capacity.

OPD should implement a tracking tool designed to manage case assignments at the
contract or individual attorney level. Each case, when assigned, would have a case weight
that reflects its complexity and allows for the needed hours as determined through this
study. These weights would then be summed for each attorney or contract, providing a real-
time view of workload and enabling continuous monitoring to ensure workloads remain
manageable.

The system should also accommodate a certain overage or shortfall relative to a full-time
baseline, recognizing that some cases may conclude sooner than expected, while others
may grow more complex over time. By tracking weighted workloads rather than simple case
counts, OPD can proactively balance assignments, prevent overload, and make informed
adjustments to contracts or staffing as needed. This approach allows workload management
to be dynamic, data-driven, and responsive to the actual demands of appellate work.

B. Non-Attorney Support

Effective implementation of this study’s results requires careful attention to how attorney
time is allocated, monitored, and supported through the contracting process. One critical
insight from the Delphi process was that attorney work time is heavily impacted by the
support available for administrative and preparatory tasks. For example, the Case Task of
initial post-appointment activities includes requesting and gathering the complete record
(transcripts, clerk’s papers, and exhibits) and pre-briefing motions practice, which commonly
include standard motions regarding record acquisition, continuances, and correcting the
record. Similarly, considerable time is often required on the back end for case closeout,
transcript review, and final filings. Currently, these tasks consume significant attorney time,
but they could often be performed by support staff. Accordingly, attorney time could be
substantially reduced with additional support staff, whether through centralized clerical
resources or embedded administrative assistants or paralegals. Proper investment in such
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support would not only accelerate case preparation but also allow attorneys to focus on the
substantive work of appellate advocacy.

OPD has proactively built administrative time into its contracts, recognizing that tasks such
as reviewing records, organizing exhibits, and managing filings are essential components of
appellate work. This built-in allocation helps to ensure that attorneys have dedicated time to
complete these critical tasks without compromising the quality of legal advocacy. Continuing
this practice is essential, as it allows for more accurate workload planning, prevents attorney
overload, and acknowledges the substantial effort that administrative tasks require in the
preparation and management of cases. Maintaining and refining this approach, particularly
in conjunction with support from non-attorney personnel, will enhance both efficiency and
the overall effectiveness of OPD’s contracted work.

C. Data and Information Management

Operational improvements should prioritize updating OPD’s data systems to accurately
capture the key drivers of case-specific workload, ensuring that resource allocation and
case management are data-driven. A central component of this effort is refining the entry of
transcript lengths, which are a primary determinant of the time required for review and brief
preparation in criminal appeals. Specifically, the system should collect and record the
number of pages in the clerk’s papers, as these components are now considered within the
definition of record length and used to categorize cases by Case Type. By tacking these
elements through a consistent, standardized process, OPD can capture an overall “record
length” for each case.

At present, OPD cannot identify cases in which a defendant is found Not Guilty for Reasons
of Insanity (NGRI appeals). Rather, they are currently grouped with other criminal appeals.
The appellate attorneys in Washington State identified NGRI cases as requiring distinct
work from other criminal appeals, grouping them instead with Sexually Violent Predator
(SVP) appeals. OPD should also take steps to identify and track NGRI cases within its
system. Once the field is created, system users should receive targeted training on how to
use the new field consistently, ensuring that all relevant cases are properly categorized.

Collectively, these operational improvements will provide a robust, data-informed foundation
for ongoing workload management based on standards, enhancing both efficiency and the
quality of representation delivered by OPD’s contracted attorneys.

2 Appendices A and B of the Oregon Six-Year Plan to Reduce the Public Defender Deficit provide a detailed analysis of how
non-attorney personnel could be leveraged to support key administrative and preparatory tasks, such as organizing records,
managing exhibits, and handling clerical filings. These appendices also include calculations estimating the amount of attorney
time that could be shifted to support staff, demonstrating the potential efficiency gains and allowing attorneys to focus on
substantive appellate work.
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Appendix A: Case Type and Task
Definitions

Case Types

Appeals cases were categorized into ten Case Types. These Case Types were identified by
appellate attorneys in Washington. For this study, the record length is inclusive of transcript

page length and clerk’s papers.

Criminal/Juvenile: Record Under 500 pages/Misc. Limited Topic Cases (Resentencing,
Juvenile Declines, Discretionary Appeals, Involuntary Treatment Act)

Criminal/Juvenile: Record 500-1,200 pages

Criminal/Juvenile: Record 1,201-2,500 pages

Criminal/Juvenile: Record Above 2,500 pages

Family: Dependency—Direct Appeal

Family: Termination—Direct Appeal

Family: Motion for Discretionary Review (MDR)

Personal Restraint Petition (PRP)

Not Guilty for Reasons of Insanity (NGRI)/71.09 Sexually Violent Predator (SVP)
Washington Supreme Court Appeal

Case Tasks

CASE TASKS FOR INITIAL APPEALS (CASE TYPES 1-9)

Initial Post-Appointment Activities — Activities completed immediately after case
assignment, including review of docket, initial client letter, discussion with trial attorney,
any trial court work required, requesting and gathering the complete record (transcripts
and clerk’s papers), sending copy of materials to docket, and pre-briefing motions
practice (e.g., record acquisition, continuances and correcting the record).

Investigation (PRP Case Type only) — Any factual investigation that is conducted by
the attorney before preparing the brief, including requesting an investigator and any
communications/work with the investigator.

Record Review and Preparation for Initial Brief — Activities conducted in preparation
for, but before the attorney begins drafting, the initial brief, including reading the record
(transcripts and clerk’s papers), additional communication with the trial attorney, and
visiting and communicating with the client regarding the initial brief.

Research, Drafting, and Filing Initial Brief — Activities conducted while preparing the
initial brief, including legal research, consultations with other attorneys, drafting, and
filing. Includes editing time and citation checking.
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Briefing Following Initial Brief — Activities conducted after filing the initial brief through
the end of filing submission, including reviewing the response brief, communicating with
the client about the response brief, researching and drafting the reply brief, consultation
with the client regarding the reply brief, and drafting/addressing any supplemental
briefing.

Oral Argument — Activities related to oral argument, including research, preparation,
mooting, consultation with other attorneys, conducting the oral argument, and
communicating with the client regarding oral argument.

Post-Decision Practice — Activities conducted after an appellate decision issues,
including motions to modify or reconsider, motions for discretionary review or petition for
review to the Supreme Court, any follow-up with the trial lawyer, and communications
with the client regarding the decision and post-decision practice.

Travel Time — Time spent by the attorney traveling for case-related purposes, including
to obtain records or exhibits, to visit a client in person, and to attend oral argument.

Note: A Supreme Court case begins when the Court accepts a petition for review or a
motion for discretionary review.

Pre-Briefing Activities — Activities completed immediately after the Court accepts the
petition for review or motion for discretionary review, including communication with the
client regarding acceptance of review and any pre-briefing motions practice, e.g., motion
to extend time.

Drafting and Filing Supplemental Brief — Activities related to filing any additional
briefing, including research and drafting, as well as consulting with other attorneys.

Post-Briefing Activities — Activities conducted after filing briefs but before oral
argument, including post-briefing motions (e.g., motion to strike), drafting and filing
statement(s) of additional authorities, and addressing amicus curiae (working with
amicus, reviewing and responding to amicus briefs).

Oral Argument — Activities related to oral argument, including research, preparation,
mooting, consultation with other attorneys, conducting the oral argument, and
communicating with the client regarding oral argument.

Post-Decision Practice — Activities conducted after a decision is issued, including
motions to modify or reconsider, any follow-up with the trial lawyer, and communications
with the client regarding the decision and post-decision practice.

Certiorari — Research and drafting petition for certiorari to the United States Supreme
Court; working with/addressing any amicus curiae on the petition for certiorari.

During Round 3 of the Delphi process, the panel participants discuss the Case Tasks and
often clarify the definitions to ensure that all attorney time is counted, but is not double-
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counted. This section reviews the most significant discussion points and details the panel’s
decision-making and the impact of those decisions.

Travel as a Case Task

In this study, travel was added as a distinct Case Task during Round 3 of the Delphi
process. Delphi participants stated that travel time is often substantial, and in some cases
amounts to as much as 10% of total case hours, as revealed through the Delphi process.
Participants determined that travel time could be averaged in Washington State by appellate
Case Type.

In other public defense workload studies, travel is not included in the Delphi results.
Because travel time often differs within a jurisdiction based on the location of the attorney, it
can be difficult to determine the average travel time needed for a case. Moreover, in some
instances, trial attorneys’ travel serves multiple cases, e.g., an attorney will travel to a jail
and visit multiple clients. For these reasons, travel time is generally considered case-related
time, rather than case-specific time, and is not included in the Delphi result. Instead, it is
more commonly deducted from the hours the attorney has available for case work each
year. Proceeding in this manner allows for differentiation between rural attorneys and urban
attorneys, for example.

There are several reasons why a Washington appellate attorney is required to travel for a
single, specific case. For example, in-person communication is part of Washington’s
performance standards, which suggests that attorneys should travel to visit clients in prisons
or mental health institutions. Washington’s geography further intensifies these travel
demands. Most prisons are in Eastern Washington, while most appellate attorneys are
based in Western Washington. 24

Washington appellate attorneys are sometimes also required to travel to courthouses to
gather key components on the record, notably exhibits, as well as to attend in-person oral
arguments. Further, unlike trial attorneys, appellate attorneys cannot always combine travel
for multiple cases. For example, the timing for gathering exhibits or an oral argument is
specific to a single case. These requirements make travel a frequent, time-intensive, and
unavoidable component of appellate work in Washington State. And yet, travel time is also
not included in the current 1,650 annual caseload-hour framework. To ensure that
workloads do not discourage or prevent attorneys from meeting with their clients, travel must
be accounted for, either within the Delphi-based time estimates, calculation of available
annual hours, or through adjustments made during implementation.

2 An appellate attorney based in Seattle who needs to visit a client at the Washington State Penitentiary in Walla Walla must
travel roughly 270 miles each way, for a total of 540 miles. Not considering adverse traffic, the drive takes 4.5-5 hours each
way, resulting in a 9- to 10-hour round trip, or the equivalent of an entire workday spent on travel alone.
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It is also noteworthy that, although the Delphi participants insisted that travel is a critical
component of many appellate cases, evidence indicates that many Washington appellate
attorneys do not routinely travel for their cases. Many appellate attorneys do not currently
visit their clients, even though in-person communication is considered essential to gaining
client trust and is widely viewed as a requirement of Washington’s performance standards.

Excessive workloads may have led many attorneys to minimize or omit travel. Ensuring that
time is provided for travel, whether through the Delphi result, adjustments to the 1,650-hour
annual caseload framework, or some other implementation process, will enable attorneys to
pursue in-person visits. At the same time, strong performance and change management
practices may be needed to ensure that such visits become part of regular appellate
practice. Without intentional mechanisms to guide this shift, even well-designed standards
may fail to produce the improvements in representation that the updated workload model is
intended to achieve.

As a Case Task, travel time is fundamentally different from other case-specific attorney
tasks. Providing a sum of attorney time for case-specific tasks, separate from travel time,
permits OPD to recognize and account for the real-world demands of travel, while still
aligning with the methodology used in other workload studies.

When comparing this workload analysis to other appellate workload studies, it is important
to understand that travel time is typically not included in those studies. To facilitate
meaningful comparisons, analysts should rely on the subtotaled time per Case Type that
excludes travel, as detailed in Appendix F: Detailed Delphi Results.

Oral Argument Considerations

During the Delphi process, participants resisted attempting to estimate the percentage of
cases in which oral argument was ordered. Participants recognized that this information is
not a professional judgment, but potentially attainable data. However, actual court data on
the frequency with which oral argument is granted by Case Type was not available at the
time of this study.

Further, for certain Case Types, such as Motion for Discretionary Review (MDR) cases,
achieving consensus on the percentage of cases in which oral argument occurs and the
time required was challenging due to variations in court operations, including:

e Some courts schedule oral argument in all or nearly all termination of parental rights
cases.

e Some courts have oral arguments before a commissioner rather than a judicial panel.

e Some courts hold oral arguments virtually, while others hold all oral arguments in
person.

These differences make it difficult to apply a single, standardized time estimate across all
cases.
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In the future, OPD should replace the percentage of cases that go to oral argument with
actual court data for each Case Type. Additionally, OPD should also consider tracking oral
argument occurrences by division, as the frequency varies widely per division, reflecting
differences in court practices and procedural requirements. Maintaining a division-specific
record of oral argument cases will allow workload calculations to reflect the time attorneys
spend preparing for and participating in oral arguments more accurately, ensuring that
assignments and contract allocations are grounded in real-world practice.

Attorney Time

Across all Case Tasks, the Delphi results account for the full scope of attorney time, not just
the time spent by the lead attorney or the preparing attorney. This includes editing and
reviewing work conducted by other attorneys, as well as the participation of additional
attorneys in practice or mooting sessions related to oral argument. Incorporating these
collaborative and review activities ensures that the standards more accurately reflect the
total time attorneys need for each case.

Washington Supreme Court: Post-Briefing Activities

For the post-briefing activities Case Task for the Supreme Court Case Type, the Delphi
results account for time spent assessing the impact of amicus curiae briefs. This includes
reviewing and analyzing amicus curiae briefs filed by other parties to determine if and how
they impact the legal strategy, arguments, or focus of the case. Additionally, time associated
with reply briefs and other post-briefing activities incorporates the review of these amicus
submissions, ensuring that attorneys’ efforts in responding to, integrating, or addressing the
points raised in amicus curiae briefs are fully reflected in workload calculations.
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Appendix B: Delphi Method

The Delphi method ?° was introduced in 1962 by researchers at the RAND Corporation. The
method was described as a “new” research technique utilized by the Air Force in the 1950s
to gather expert opinion and generate a reliable consensus. ?¢ The Delphi method requires
that a succession of surveys be given to a group of experts, with structured feedback
presented to the experts at each interval stage. The surveying practices applied by the
Delphi method could be interviews or questionnaires that focus on some fundamental
questions of significance to the group of experts convened for feedback.

The features of this method include “anonymity, iteration, controlled feedback, and the
statistical aggregation of group response.”?” At the onset of the process, participants in a
Delphi group are largely anonymous from one another. The purpose of anonymity is to
ensure that solicited experts are not influenced by the responses of other participants and
that the ideas presented are judged on their own merit. This technique is believed to be
conducive to the exercise of independent thought on the part of participating experts and to
aid experts in forming well-thought-out opinions.

The reliance on expert opinion as data is built on the premise that an expert is “able to
select the needed items of background information, determine the character and extent of
their relevance, and apply these insights to the formulation of the required personal
probability judgments.” 28 Experts typically complete a questionnaire over multiple iterations
with the goal of allowing participants to change their opinions and judgments when
presented with controlled feedback regarding the opinions and judgments of their fellow
participants. This controlled feedback is normally presented as a statistical summation of the
group’s responses, e.g., a mean or median. The structured feedback at each successive
iteration consists of “available data previously requested by the expert, or of factors and
considerations suggested as potentially relevant by one or another respondent.”

The goal of the feedback at each stage is to assist in limiting mistaken beliefs an expert may
have on the question at hand or to increase their awareness of other information they may
not have previously considered. ?°

2 This literature review on the Delphi method is derived from The Missouri Project: A Study of the Missouri Public Defender
System and Attorney Workload Standards, prepared by RubinBrown on behalf of the ABA’s Standing Committee on Legal Aid
and Indigent Defendants. The Missouri Project provided a national blueprint for workload studies such as this one.

2 Norman Dalkey and Olaf Helmer, An Experimental Application of the Delphi Method to the Use of Experts, 1962.

27 Gene Rowe and George Wright, The Delphi Technique as a Forecasting Tool: Issues and Analysis, 15 INT'L J.
FORECASTING 35354 (1999) (hereafter Rowe and Wright, The Delphi Technique).

2 QOlaf Helmer and Nicholas Rescer, On the Epistemology of the Inexact Sciences P-1513 42 (The RAND Corporation 1958).
B Ud.
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At the conclusion of the final iteration, the final iteration’s mean or median response is used
as the measure of the group’s opinion. % In theory, the number of iterations required by the
Delphi method can be unlimited until consensus among participants is achieved; however, it
has been found that three to four iterations are usually all that is required to reach
consensus. 3

Rowe and Wright systematically reviewed studies that explored the effectiveness of the
Delphi method. Their focus was on how well the Delphi method worked in producing a
consensus of opinions and judgments, and to assess how accurate those opinions and
judgments were.

Overall, they found that the majority of these evaluative studies showed support for the
Delphi method in reducing variances in opinion and judgment, thus indicating that greater
consensus had been achieved. As for the concern over the accuracy of those opinions and
judgments, Rowe and Wright again found that the majority of studies provide compelling
evidence in support of the Delphi method. Compared to other methodological techniques
utilized for similar purposes, the Delphi method was found to “lead to improved judgments
over staticized groups and unstructured interacting groups.” *

Since its introduction, the Delphi method has been employed across a diverse array of
industries, such as health care, education, information systems, transportation, and
engineering. >3 In addition to its use in forecasting, the Delphi method has been used for
“program planning, needs assessment, policy determination, and resource utilization.” 34
Within the legal system, early examples of the use of the Delphi method can be traced back
a couple of decades. Examples of these attempts were sponsored by both the National
Association of Court Management (NACM) and the National Center for State Courts
(NCSC). These efforts were principally charged with assessing judicial and court support
staff needs. %

In seeking to undertake its first public defense attorney caseload study in Missouri, ABA
SCLAID partnered with RubinBrown to both select a methodology and execute an analysis
that would, using data and analytics, result in reliable caseload standards. After an

30 Rowe and Wright, The Delphi Technique, supra.

31 Chia-Chien Hsu and Brian A. Sandford, The Delphi Technique: Making Sense of Consensus (2007) (hereafter Hsu and
Sandford, The Delphi Technique).

32 Rowe and Wright, The Delphi Technique, supra, at 353-54.

33 Harold Linstone and Murray Turoff, The Delphi Method: Techniques and Applications (2002); Rowe and Wright, The Delphi
Technique, supra, at 353-54.

34 Hsu and Sandford, The Delphi Technique, supra.
3% See, e.g., Victor Flango and Brian Ostrom, Assessing the Need for Judges and Court Support Staff (National Center for
State Courts 1996).
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exhaustive literature review, RubinBrown concluded that the Delphi method was a reliable
research tool to determine the appropriate workload for a public defense office because it
was capable of generating a reliable consensus of expert opinion. The experts in a public
defense attorney workload Delphi study are experienced defense attorneys, both private
practitioners and public defense attorneys, with in-depth knowledge of practice in the
jurisdiction. These individuals serve as panelists in the Delphi process.

RubinBrown and ABA SCLAID utilized the Delphi method to complete The Missouri Project,
a public defense attorney workload study, which included a National Blueprint for conducting
future workload studies. *¢ In these studies, the Delphi process is driven not by actual time
data provided to the Delphi panel participants, but by the Standards applicable to public
defense practice discussed above — the ABA Criminal Justice Standards and the state
Rules of Professional Responsibility. 3’

In the years since The Missouri Project, ABA SCLAID has conducted six additional appellate
public defense attorney workload studies in collaboration with five additional accounting and
consulting firms:

e Louisiana (Postlewaithe and Netterville, APAC)38
e Colorado (RubinBrown)

e Rhode Island (Blum Shapiro)4°

e Indiana (Crowe LLP)#

e New Mexico (Moss Adams LLP)#?

e Oregon (Moss Adams LLP)#3

36 The Missouri Project, supra.

%7 These standards were included in the Delphi surveys and were also discussed at length prior to the start of the live meeting
of the Delphi panel.

38 Postlethwaite & Netterville, APAC on behalf of ABA’s Standing Committee on Legal Aid and Indigent Defendants, The
Louisiana Project, A Study of the Louisiana Defender System and Attorney Workload Standards (2017).

3% RubinBrown on behalf of ABA’s Standing Committee on Legal Aid and Indigent Defendants, The Colorado Project, A Study
of the Colorado Public Defender System and Attorney Workload Standards (2017).

40 Blum, Shapiro & Company, P.C. on behalf of ABA’s Standing Committee on Legal Aid and Indigent Defendants and The
National Association of Criminal Defense Lawyers, The Rhode Island Project, A Study of the Rhode Island Public Defender
System and Attorney Workload Standards (2017).

41 Crowe LLP on behalf of ABA’s Standing Committee on Legal Aid and Indigent Defendants, The Indiana Project, A Study of
the Indiana Public Defense System and Attorney Workload Standards (2020).

42 Moss Adams LLP on behalf of ABA’s Standing Committee on Legal Aid and Indigent Defendants, The New Mexico Project,
An Analysis of the New Mexico Public Defense System and Attorney Workload Standards (2022).

43 Moss Adams LLP on behalf of ABA’s Standing Committee on Legal Aid and Indigent Defendants, The Oregon, An Analysis
of the Oregon’s Public Defense System and Attorney Workload Standards (2022)
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In each instance, the accounting and consulting firm reviewed and approved the use of the
Delphi process and conducted their services in accordance with the Standards for
Consulting Services, as established by the American Institute of Certified Public
Accountants.

In 2020, ABA SCLAID published a report on its use of the Delphi method to conduct public
defense workload studies. That report, Use of the Delphi Method in ABA SCLAID Public
Defense Workload Studies: A Report on Lessons Learned, is available on the ABA SCLAID
website. 4

44 S. Hanlon, et. al., Use of the Delphi Method in ABA SCLAID Public Defense Workload Studies: A Report on Lessons
Learned, American Bar Association Standing Committee on Legal Aid and Indigent Defense (2021).
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Appendix C: Survey Examples

Round 1 Survey Example

Criminal/Juvenile: Record Under 500 Pages And/Or

Miscellaneous Limited Topic Cases
(Examples of miscellaneous limited topic cases = Resentencing, Juvenile Declines,

Discretionary Appeals, and/or Involuntary Treatment Act Appeals)

Hover mouse over case task
for definition

Initial Post-
Appointment Activities

Record Review and
Preparation for Initial
Brief

Research, Drafting, and
Filing Initial Brief

Briefing Following
Initial Brief

Oral Argument

Post-Decision Practice

Time Needed

|:|h0urs

Round 2 Survey Example

Criminal/Juvenile: Record Under 500 Pages And/Or
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JOUD DL

Miscellaneous Limited Topic Cases
(Examples of miscellaneous limited topic cases = Resentencing, Juvenile Declines,
Discretionary Appeals, and/or Involuntary Treatment Act Appeals)

Initial Post-
Appointment Activities

Record Review and
Preparation for Initial
Brief

Research, Drafting, and
Filing Initial Brief

Briefing Following
Initial Brief
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Post-Decision Practice

Time
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Appendix D: Delphi Panel
Characteristics

PARTICIPATION PER ROUND

A total of 95 attorneys were invited to participate in the Round 1 Survey of the Delphi
process. Table 6 illustrates the number of participants who completed each round (three
total) by Case Type.

TABLE 6. DELPHI PROCESS PARTICIPATION BY ROUND

PARTICIPATION BY ROUND

ROUND ROUND ROUND

CASE TYPE 1 2 3
Criminal/Juvenile Record Under 500 Pages/Miscellaneous Limited Topic 61 46 o5
Cases

Criminal/Juvenile Record 500-1,200 Pages 58 47 24
Criminal/Juvenile Record 1,201-2,500 Pages 48 41 23
Criminal/Juvenile 2,500+ Page Record 38 29 14
Family Dependency-Direct Appeal 35 29 19
Family Termination of Parental Rights—Direct Appeal 34 27 19
Family: Motion for Discretionary Review (MDR) 35 28 17
Personal Restraint Petition (PRP) 34 29 14
Not Guilty for Reasons of Insanity (NGRI)/71.09 Sexually Violent 10 10 6
Predator (SVP)

Washington Supreme Court 44 37 13

DELPHI PANEL DEMOGRAPHICS

The charts below summarize the characteristics of the attorneys who participated in at least
one Case Type work session during Round 3:
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TABLE 7. PARTICIPANT YEARS AS A PRACTICING ATTORNEY
YEARS AS PRACTICING ATTORNEY # OF ATTORNEYS % OF TOTAL

Less than 5 years 2 7%
5to 15 years 12 43%
16 to 25 years 7 25%
More than 25 years 7 25%

TABLE 8. PARTICIPANT YEARS AS APPELLATE ATTORNEY
YEARS AS APPELLATE ATTORNEY # OF ATTORNEYS % OF TOTAL

Less than 5 years 6 21%
5to 15 years 12 43%
16 to 25 years 4 14%
More than 25 years 6 21%

TABLE 9. PARTICIPANTS CURRENTLY REPRESENTING APPELLATE CASES
CURRENTLY REPRESENTING

APPELLATE CASES # OF ATTORNEYS % OF TOTAL
Yes 25 89%
No 3 11%

TABLE 10. PARTICIPANT TIME SPENT ON PUBLIC DEFENSE APPEALS
AVERAGE OF % OF TIME ON PUBLIC DEFENSE

APPEAL CASES % OF TIME
Average 96.7%
Minimum 57.0%

TABLE 11. PARTICIPANTS BY DIVISION EXPERIENCE

HAVE PRACTICED IN DIVISIONS # OF ATTORNEYS % OF TOTAL
Division 1 28 100%
Division 2 26 93%
Division 3 28 100%
Washington Supreme Court 26 93%
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TABLE 12. PARTICIPANT ACCESS TO SUPPORT STAFF

HAVE ACCESS TO SUPPORT STAFF # OF ATTORNEYS % OF TOTAL
Legal Assistants/Clerical 23 82%
Paralegals 12 43%
Other Support Staff 5 18%
Have No Support Staff 4 14%

TABLE 13. PARTICIPANT FIRM SIZE
FIRM SIZE # OF ATTORNEYS % OF TOTAL
Large (>10 Lawyers) 20 71%
Small (<10 Lawyers) 5 18%
Not Actively Practicing 3 11%
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Appendix E: Delphi Results Summary

TABLE 14. ANNUAL ATTORNEY HOURS BY CASE TYPE

DELPHI RESULTS + PROJECTED TOTAL ATTORNEY

CASE TYPE TRAVEL TIME CASELOAD HOURS NEEDED
Criminal/Juvenile Record Under 500 Pages/Miscellaneous 85.5 389 33,260
Limited Topic Cases
Criminal/Juvenile Record 500-1,200 Pages 126.5 152 19,228
Criminal/Juvenile Record 1,201-2,500 Pages 216.0 91 19,656
Criminal/Juvenile 2,500+ Page Record 417 43 17,931
Family: Dependency-Direct Appeal 134 50 6,700
Family: Termination of Parental Rights—Direct Appeal 172 24 4,128
Family: Motion for Discretionary Review (MDR) 95 75 7,125
Personal Restraint Petition (PRP) 200 58 11,600
Not Guilty for Reasons of Insanity (NGRI)/71.09 Sexually 285 12 3,420
Violent Predator (SVP)
Washington Supreme Court 165.5 65 10,758

Total: 959 134,502
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Appendix F: Detailed Delphi Results

TABLE 15. CRIMINAL/JUVENILE RECORD UNDER 500 PAGES/MISCELLANEOUS LIMITED

TOPIC CASES
Total Time
Task Hours Frequency (Hours)
Initial Post-Appointment Activities 4 100% 4
Record Review and Preparation for Initial Brief 14 100% 14
Research, Drafting, and Filing Initial Brief 27 100% 27
Briefing Following Initial Brief 12 100% 12
Oral Argument 18 25% 5
Post-Decision Practice 15.5 100% 15.5
Delphi Result: 77.5
Travel 10 75% 8
Delphi Result + Travel Time: 85.5

TABLE 16. CRIMINAL/JUVENILE RECORD 500-1,200 PAGES

CRIMINAL/JUVENILE RECORD 500-1,200 PAGES

Total Time
Task Hours Frequency (Hours)
Initial Post-Appointment Activities 4.5 100% 4.5
Record Review and Preparation for Initial Brief 30 100% 30
Research, Drafting, and Filing Initial Brief 40 100% 40
Briefing Following Initial Brief 18 100% 18
Oral Argument 24 22% 5
Post-Decision Practice 18 100% 18
Delphi Result: 115.5
Travel 12 95% 11
Delphi Result + Travel Time: 126.5
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TABLE 17. CRIMINAL/JUVENILE RECORD 1,201-2,500 PAGES

CRIMINAL/JUVENILE RECORD 1,201-2,500 PAGES

Total Time
Task Hours Frequency (Hours)

Initial Post-Appointment Activities 5 100% 5
Record Review and Preparation for Initial Brief 60 100% 60
Research, Drafting, and Filing Initial Brief 65 100% 65
Briefing Following Initial Brief 28 100% 28
Oral Argument 30 57% 17
Post-Decision Practice 25 100% 25
Delphi Result: 200

Travel 16 100% 16
Delphi Result + Travel Time: 216

TABLE 18. CRIMINAL/JUVENILE 2,500+ PAGE RECORD

CRIMINAL/JUVENILE 2,500+ PAGE RECORD

Total Time
Task Hours Frequency (Hours)

Initial Post-Appointment Activities 11 100% 11
Record Review and Preparation for Initial Brief 140 100% 140
Research, Drafting, and Filing Initial Brief 120 100% 120
Briefing Following Initial Brief 50 100% 50
Oral Argument 40 95% 38
Post-Decision Practice 42 100% 42
Delphi Result: 401

Travel 16 100% 16
Delphi Result + Travel Time: 417
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TABLE 19. FAMILY: DEPENDENCY-DIRECT APPEAL

FAMILY: DEPENDENCY-DIRECT APPEAL

Total Time
Task Hours Frequency (Hours)

Initial Post-Appointment Activities 4 100% 4
Record Review and Preparation for Initial Brief 46 100% 46
Research, Drafting, and Filing Initial Brief 40 100% 40
Briefing Following Initial Brief 18 100% 18

Oral Argument 12 65% 8
Post-Decision Practice 16 100% 16
Delphi Result: 132

Travel 4 52% 2
Delphi Result + Travel Time: 134

TABLE 20. FAMILY: TERMINATION OF PARENTAL RIGHTS-DIRECT APPEAL

FAMILY: TERMINATION OF PARENTAL RIGHTS-DIRECT APPEAL

Total Time
Task Hours Frequency (Hours)

Initial Post-Appointment Activities 4 100% 4
Record Review and Preparation for Initial Brief 48 100% 48
Research, Drafting, and Filing Initial Brief 50 100% 50
Briefing Following Initial Brief 28 100% 28
Oral Argument 20 90% 18
Post-Decision Practice 20 100% 20
Delphi Result: 168

Travel 4 90% 4
Delphi Result + Travel Time: 172
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TABLE 21. FAMILY: MOTION FOR DISCRETIONARY REVIEW (MDR)

FAMILY: MOTION FOR DISCRETIONARY REVIEW (MDR)

Total Time
Task Hours Frequency (Hours)

Initial Post-Appointment Activities 5 100% 5
Record Review and Preparation for Initial Brief 18 100% 18
Research, Drafting, and Filing Initial Brief 30 100% 30
Briefing Following Initial Brief 15 100% 15
Oral Argument 12 70% 8
Post-Decision Practice 18 100% 18
Delphi Result: 94

Travel 4 30% 1
Delphi Result + Travel Time: 95

TABLE 22. PERSONAL RESTRAINT PETITION (PRP)

PERSONAL RESTRAINT PETITION (PRP)

Total Time
Task Hours Frequency (Hours)

Initial Post-Appointment Activities 12 100% 12
Investigation 26 80% 21
Record Review and Preparation for Initial Brief 50 100% 50
Research, Drafting, and Filing Initial Brief 56 100% 56
Briefing Following Initial Brief 28 100% 28
Oral Argument 30 50% 15
Post-Decision Practice 20 100% 20
Delphi Result: 202

Travel 12 80% 10
Delphi Result + Travel Time: 200
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TABLE 23. NOT GUILTY FOR REASONS OF INSANITY (NGRI)/71.09 SEXUALLY VIOLENT
PREDATOR (SVP)*

NOT GUILTY FOR REASONS OF INSANITY (NGRI)/71.09 SEXUALLY VIOLENT PREDATOR (SVP)*

Total Time
Task Hours Frequency (Hours)

Initial Post-Appointment Activities 12 100% 12
Record Review and Preparation for Initial Brief 80 100% 80
Research, Drafting, and Filing Initial Brief 80 100% 80
Briefing Following Initial Brief 30 100% 30
Oral Argument 35 90% 32
Post-Decision Practice 35 100% 35
Delphi Result: 269

Travel 16 100% 16
Delphi Result + Travel Time: 285

*The NGRI/SVP session included fewer than 10 participants. While a larger group would have been preferable, the number of
participants accurately reflects the limited number of attorneys who handle these case types in the State of Washington.

TABLE 24. WASHINGTON SUPREME COURT

WASHINGTON SUPREME COURT

Total Time
Task Hours Frequency (Hours)
Pre-Briefing Activities 7.5 100% 7.5
Drafting and Filing Supplemental Brief 70 100% 70
Post-Briefing Activities 18 100% 18
Oral Argument 55 100% 55
Post-Decision Practice 8 100% 8
Certiorari 40 8% 3
Delphi Result: 161.5
Travel 4 100% 4
Delphi Result + Travel Time: 165.5
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WASHINGTON STATE

OFFICE OF PUBLIC DEFENSE (360) 586-3164
Email: opd@opd.wa.gov Larry Jefferson, Director FAX (360) 350-1541

Request for Qualifications and Quotes
Seeking Client Services Contracts
RFQQ2701A

Appellate and Post-Conviction Legal Defense Services
to Indigent Clients

The Washington State Office of Public Defense (OPD) was established in 1996 to
effectively and efficiently deliver indigent appellate services.

To execute this mandate, the Appellate and Post-Conviction Unit is responsible for
recruiting, contracting with, monitoring, and supporting qualified attorneys to represent
indigent clients before the court of appeals and state supreme court in a range of
matters. These include post-conviction, criminal, dependency, parental termination,
guardianship, involuntary commitment, and contempt matters.

OPD is now inviting qualified attorneys and firms to apply to deliver legal services to
indigent clients in these matters during the period of performance of July 1, 2026
through June 30, 2027. The start date of the contracting period can be adjusted to
permit qualified attorneys and firms flexibility to resolve existing obligations prior to
delivering services under contract resulting from this RFQQ.

Quote Submission and Selection Process

This RFQQ is released on May 1, 2026. Quotes can be submitted through May 21,
2026. This deadline may be extended at the sole discretion of OPD.

All quotes should be electronically submitted to Sean Devlin, Appellate and Post-
Conviction Unit Supervisor, at sean.devlin@opd.wa.gov

All submissions will go through a preliminary review to determine whether the attorneys
and firms meet the minimum qualifications outlined in this RFQQ.

Quotes will be evaluated to identify the submissions that best serve the interests of the
State of Washington and the indigent clients. The evaluation process will end on May
31, 2026.

711 Capitol Way South « Suite 106 « P.O. Box 40957 « Olympia, Washington 98504-0957
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OPD will notify all attorneys and firms of the conclusions of the evaluation process. OPD
will invite successful candidates to participate in final negotiations. The negotiation
process will occur between June 1 and 10, 2026.

OPD will award and execute client services contracts to attorneys and firms once
accord is reached and terms are finalized.

Evaluation Method

OPD will utilize the following criteria to evaluate submissions —

Whether the attorney or firm’s submission serves the interests of the State of
Washington and the indigent clients who will receive services resulting from this
RFQQ.

The qualifications of the attorney or the firm’s attorneys.

The attorney or firm’s track record for effectively and efficiently delivering legal
services.

The attorney or firm’s operational capacity to deliver the services as contained in
the submission.

Existing and competing contractual and other obligations that could interfere with
the attorney or firm’s ability to deliver services as outlined in the submission.

The attorney or firm’s challenges while delivering the same or similar services
under prior contracts with OPD to include continuing personnel shortages,
operational capacity challenges, sanctions and disciplinary action imposed by the
Washington State Bar Association, courts, local governments, and/or regulatory
bodies.

The attorney or firm’s compliance with current contracts with OPD (if any).
The quoted costs to the State of Washington in relation to the costs contained in

other submissions. OPD is not obligated to accept the lowest cost attorneys or
firms, but cost is a factor in the selection process given limited state resources.

Attorney Tiering, Suggested Case Assignments, and Corresponding
Compensation

In September 2025, the Washington State Supreme Court reduced the maximum
number of appeals per year from 36 to 30. Beginning on January 1, 2027, the maximum
number of appellate assignments is fixed at 25 per year. These maximum levels
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presume appeals with average length records assigned to experienced appellate
attorneys.

OPD has interpreted “record” to mean transcript length and clerk’s papers. For
contracting purposes, an appeal is of an average length when the record is 1,000 pages
(clerk’s papers plus transcript length). One appeal of an average length or less
constitutes one credit. The weight of an assignment will increase in one-half increments
based on every additional 500 pages of record as illustrated with —

Appeal Assignment

Record Length Credit Weight

1 to 1,000 pages 1.0
1,001 to 1,500 pages 1.5
1,501 to 2,000 pages 2.0
2,001 to 2,500 pages 2.5
2,501 to 3,000 pages 3.0
3,001 to 3,500 pages 3.5
3,501 to 4,000 pages 4.0

The court also ordered that the caseloads of attorneys lacking significant appellate
experience should be reduced relative to the caseloads of experienced attorneys.
Additionally, caseloads should also be reduced when the appeal assignment exceeds
the average length record.

In recognition of the obligation the State Supreme Court has placed on attorneys and
firms, OPD utilizes the WSBA Standard of Indigent Defense No. 14 to tier attorneys to
identify “significant appellate experience.”

For the purposes of contracting, OPD links attorney experience level to attorney
compensation.

Attorney  Number of Appellate Maximum Number of Compensation
Tier Briefs' Filed Credits per Year Range by Credit
1 6 or less 15 $6000 to $6500
2 71014 20 $6500 to $7000
3 15 or more 25 $7000 to $7500

Attorneys and firms are in the best position to judge the professional competence and
individual experience level of each attorney identified to provide services under client
services contracts resulting from this RFQQ.

Attorneys and firms should utilize this evaluative perspective to determine the quantity
of credits requested for the period of performance.

" OPD interprets brief to include opening briefs, responses to opening briefs, and personal restraint
petitions.

OPD Appellate and Post-Conviction Program
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OPD recognizes that an attorney’s Tier Level may increase during the period of
performance. When this occurs, OPD will invite contracting attorneys and firms to
request contract amendments including proposed increases in credits assigned and
additional attorney compensation.

Ultimately, attorneys and firms must ensure they comply and remain in compliance with
the indigent defense requirements set by the Washington State Supreme Court, the
Rules of Professional Conduct, and applicable laws and regulations.

Noncompliance will result in a reduction of assignments/compensation and may lead to
contract termination for cause.

Attorney Qualifications

Attorneys who provide services pursuant to a contract resulting from this RFQQ must
have the minimum qualifications:

e Licensed member of and in good standing with the Washington State Bar
Association.

e Ability to meet Washington State Supreme Court Standards for Indigent Defense.

e If an attorney or attorneys, employed at a quoting firm, have limited appellate
experience, the firm must provide consultation support by an experienced
appellate attorney or authorize inexperienced attorneys to consult with the OPD
Appellate and Post-Conviction Unit Technical Assistance Team. This obligation
lasts until an attorney has filed fifteen appellate briefs.

. For sole practitioners with limited appellate experience, those attorneys must
agree to collaborate with the Appellate and Post-Conviction Unit Technical
Assistance Team.

e Be responsive and able to communicate with individuals of diverse backgrounds
and potentially experiencing mental health challenges including substance use
disorder.

e Be willing to meet with clients incarcerated in the Department of Corrections.

Contents of Quotes

Each submission in response to this RFQQ shall include, at a minimum, the following
information:

1. General Information

a. The attorney or firm’s business name and contact information.

OPD Appellate and Post-Conviction Program
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The number of years the attorney or firm has provided legal services to
indigent clients in Washington State.

Whether the attorney or firm utilizes commercial space to maintain an office to
provide client legal services.

Whether the attorney or firm employs support staff. If yes, a description of
employed support staff to include explaining whether support staff are full-
time or part-time.

Name of the attorney or firm’s malpractice carrier and a declaration of
coverage.

2. Professional Qualifications

a.

The names and bar numbers of each attorney identified to deliver client legal
services under a contract resulting from this RFQQ.

A current resume for each attorney who will deliver services resulting from
this RFQQ. Each resume should outline, with specificity, each attorney’s legal
experience emphasizing trial, appellate, and post-conviction experience.

3. Attorney Tier Level

A list designating the attorney or attorneys by experience level according to Tiers
1,2, and 3.

4. Disciplinary History

a.

If an attorney or firm has been the subject of a regulatory action by local or
state agency within the last three years, the submission must include a
disclosure explaining that regulatory action.

If an attorney or an attorney at a firm, who will deliver services under a
contract resulting from this RFQQ, has been sanctioned by the Washington
State Bar Association within the last three years, the submission must include
an explanation of the ethical violation(s) and sanction(s) imposed.

If an attorney or an attorney at a firm, who will deliver services under a
contract resulting from this RFQQ, has been sanctioned by any court in
Washington State within the last three years, the submission must include an
explanation of the sanction(s) and the circumstances underlying those
sanction(s).

OPD Appellate and Post-Conviction Program
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d. If an attorney or an attorney at a firm, who will deliver services under a
contract resulting from this RFQQ, has had a contract to deliver legal
services, with a municipal, county, or state body, terminated for cause, the
submission must include an explanation of the circumstances surrounding
that contractual termination.

5. Requested Number of Assignments

a. Total number of credits an attorney or firm is requesting OPD to assign during
the period of performance disaggregated by Attorney Tier Level.

b. Number credits an attorney or firm is requesting OPD to assign per month
disaggregated by Attorney Tier Level.

6. Requested Attorney Compensation

a. Total requested attorney compensation.
b. Requested attorney compensation disaggregated by Attorney Tier Level.

7. Requested Additional Financial Support

OPD provides Westlaw access, reimbursement for utilizing county judicial
systems such as Odyssey, and reimbursement of travel costs consistent with
Washington State policies.

Outline other anticipated support needs to exclude normal administrative
expenses.

For attorneys and firms who maintain commercial office space that is used to
conduct business in addition to services provided under a contract resulting from
this RFQQ, if OPD agrees to provide financial support for commercial office
space, that support will be proportionate to the amount of services delivered
under contract with OPD relative to other work performed.

For attorneys and firms who do not employ paralegals, OPD will provide contract
paralegal support if requested.

8. Other Obligations During Period of Performance

a. List of other contracts attorneys and firms are obligated to deliver services
under while under contract with OPD as a result of this RFQQ.

b. List any other obligations that could impact an attorney or firm’s ability to
deliver services as required under contract resulting from this RFQQ,
including private practice.

OPD Appellate and Post-Conviction Program
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Additional Conditions

1. OPD is not liable for costs incurred by attorneys and firms in the preparation
and/or submission of quotes in response to this RFQQ.

2. Successful attorneys and firms will be offered client services contracts with OPD
that include general terms and conditions. OPD will review and either accept or
reject any requested amendments to the terms and conditions. Terms and
conditions not included in prior contracts now include, but not limited to:

a.

Contractors may identify geographic preferences of where they wish to
deliver services and receive assignments: OPD will attempt to honor those
preferences. However, OPD will not include any contractual provision that
limits performance or assignments by county or specific division of the Court
of Appeals.

If a contractor is unable to receive an assignment or assignments in a
specific month, assignments will not be made that month. Attorney
compensation will be decreased at a proportionate rate over the number of
months remaining in the period of performance.

Contractor firms must internally assign cases to specific attorneys within the
month the assignment is made by OPD. Contractor will record each
assignment in the OPD case management system. The assignment to a
specific attorney is linked to credit value and attorney compensation.

Contractor must notify OPD if an attorney contracted to provide services will
be absent from his or her position for an extended period of time. An
extended period of time is more than 20 days. Notice must be given to OPD
as early as practicable.

Contractor shall notify OPD of personnel changes impacting client services.
Specifically, contractors shall inform OPD when attorneys designated to
provide services leave their employment and/or are no longer available to
provide services. Contractors must also inform OPD of newly hired
attorneys and provide OPD with copies of their resumes. Notice of turnover
or hiring must be given to OPD as early as practicable.

OPD will not compensate contractors or recognize credit for any work done
on appeals, post-conviction matters, or motions for discretionary review that
OPD did not assign to contractor.

If, during the period of performance, a contractor develops an internal
assignment backlog, demonstrates a chronic inability to meet filing
deadlines, requests excessive time extensions to file necessary pleadings,
OPD reserves the right to suspend making any further assignments to that

OPD Appellate and Post-Conviction Program
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contractor until the contractor becomes current with filing obligations on
existing assignments.

During the period of suspension of assignments, the amount of attorney
compensation will be proportionately decreased by the number of withheld
assignments. The attorney compensation will be decreased at a
proportionate rate over the number of months remaining in the period of
performance.

h. If a contractor files an Anders brief or an appellant voluntarily withdraws an
appeal, the value of that assignment will be reduced to one-half credit and
attorney compensation for that assignment will be reduced by half based on
the Tier Level of the attorney assigned to the assignment.

When a contractor withdraws files an Anders brief or an appeal is
withdrawn, OPD reserves the right to reduce compensation commensurate
with work performed or seek reimbursement for compensation previously
paid.

i. A contractor cannot file an Anders brief in any criminal appeal carrying a
sentence of life in prison without the possibility of parole or an indeterminate
sentence without first providing notice to and consulting with OPD.
Indeterminate sentences resulting from guilty pleas are excluded from this
provision.

- If a contractor identifies a conflict of interest that disqualifies the contractor
from representing a client, the contractor shall notify OPD prior to filing a
motion to withdraw. This notice permits OPD the opportunity to identify
substitute counsel prior to the court permitting withdrawal and promotes
continuity of representation.

When a contractor withdraws from an assignment, OPD reserves the right
to reduce compensation commensurate with work performed or seek
reimbursement for compensation previously paid.

k. If a contractor terminates the client services contract for convenience,
contractor shall be responsible for finding qualified attorneys to substitute as
counsel of record for all assignments in existence at the time of contract
termination. Contractors shall be responsible for compensating substitute
counsel and must abide by ethical and legal responsibilities in the course of
securing substitute counsel.

l. If a contractor applies for employment that disqualifies contractor from
performing as required under the client services contract, including
candidateship as a judicial officer, the contractor must notify OPD within five

OPD Appellate and Post-Conviction Program
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business days of such application. That notice will serve as notice of
termination of the client services contract for convenience.

m. OPD will be responsible for entering the number of transcript pages and
number of pages of clerk’s papers into the OPD case management system
to track the record length of each assignment. Contractors will be
responsible for accurately entering time worked on each assignment into the
OPD case management system.

n. Pursuant to OPD policies, contractors may be eligible for extraordinary
compensation.

3. This RFQQ obligates neither the State of Washington nor OPD to contract with
any attorney, firm, or party.

4. Atits sole discretion, OPD reserves the right to reject any and all submitted
quotes, without penalty, and not issue any contract resulting from this RFQQ.
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WASHINGTON STATE

OFFICE OF PUBLIC DEFENSE (360) 586-3164
Email: opd@opd.wa.gov Larry Jefferson, Director FAX (360) 350-1541

Request for Qualifications and Quotes
Seeking Client Services Contracts
RFQQ2702A

Representation of Indigent Parent and Child Clients
Family Defense Appeals and Discretionary Motions

The Washington State Office of Public Defense (OPD) Appellate and Post-Conviction
Unit is responsible for securing qualified attorneys to provide effective and efficient
representation to indigent parents and children in family defense actions before the
court of appeals. These actions include appeals of termination of parental rights and
dependency orders as well as motions for discretionary review of non-final orders in
dependency actions.

OPD is currently soliciting applications from attorneys and firms wishing to contract to
provide legal services in family defense actions before the Court of Appeals during the
period of performance of July 1, 2026 through June 30, 2027. The start date of the
contracting period can be adjusted to permit qualified attorneys and firms flexibility to
resolve existing obligations prior to delivering services under contract resulting from this
RFQQ.

OPD will compensate contract attorneys, under this RFQQ, according to the following
ranges:

B For appeals of dependency and termination orders, OPD will pay contract
attorneys between $6,200 to $7,200 per case credit.

B For motions for discretionary review, OPD will pay contract attorneys on a scale
of $110 to $130 per hour.

B Compensation rates will be set based on the attorneys’ experience and
qualifications.

B [f attorneys believe they should receive compensation above the stated ranges,
they should include their requested compensation amount in their submissions
along with a justification defending those requests.

B Attorneys can quote for contracts do represent clients on appeals, motions for
discretionary review, or a combination of both types of action.

711 Capitol Way South « Suite 106 « P.O. Box 40957 « Olympia, Washington 98504-0957
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OPD applies the following case-weighting system for appeals and motions for
discretionary review in family defense actions:

B A record length of 1,000 pages constitutes one case credit. The record length
value is the sum of the of clerk’s papers and transcript length.

B Assignments to provide services in appeals of dependency and termination
orders are initially weighted as one credit. The number of credits designated per
assignment will increase at half-credit increments depending on increase in
record length.

B Additional credits will be designated at half-credit increments. A half-credit is an
additional 1 to 500 pages of record. This weighting is illustrated with —

Appeal Assignment

Record Length Credit Weight

1 to 1,000 pages 1.0
1,001 to 1,500 pages 1.5
1,501 to 2,000 pages 2.0
2,001 to 2,500 pages 2.5
2,501 to 3,000 pages 3.0
3,001 to 3,500 pages 3.5
3,501 to 4,000 pages 4.0

B Assignments to provide services for motions for discretionary review will be
initially weighted as a half-credit. The number of credits designated per
assignment will increase at half-credit increments depending on increase in
record length.

B OPD recognizes that motions for discretionary review utilize appendices rather
than clerk’s papers. However, for calculating the record, the pages of appendices
will be added to the number of pages of transcript to determine the record.

B This weighting of motions for discretionary review is illustrated with —

Discretionary Review Assignment

Record Length Credit Weight
1 to 500 pages 0.5
501 to 1,000 pages 1.0
1,001 to 1,500 pages 1.5
1,501 to 2,000 pages 2.0
2,001 to 2,500 pages 2.5

OPD Appellate and Post-Conviction Program
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Quote Submission and Selection Process

This RFQQ is released on May 1, 2026. Quotes can be submitted through May 21,
2026. This deadline may be extended at the sole discretion of OPD.

All quotes should be electronically submitted to Sean Devlin, Appellate and Post-
Conviction Unit Supervisor, at sean.devlin@opd.wa.gov

All submissions will go through a preliminary review to determine whether the attorneys
and firms meet the minimum qualifications outlined in this RFQQ.

Submissions will be evaluated to identify the quotes that best serve the interests of the
State of Washington and the indigent clients to be served by the attorneys. The
evaluation process will end on May 31, 2026.

OPD will notify all attorneys and firms of the conclusions of the evaluation process. OPD
will invite successful candidates to participate in final negotiations. The negotiation
process will occur between June 1 and 10, 2026.

OPD will award and execute client services contracts to attorneys and firms once
accord is reached and terms are finalized.

Evaluation Process

OPD will utilize the following criteria to evaluate submissions —

e Whether the attorney or firm’s submission serves the interests of the State of
Washington and the indigent clients who will receive services resulting from this
RFQAQ.

e The qualifications of the attorney or the firm’s attorneys.

e The attorney or firm’s track record for effectively and efficiently delivering legal
services.

e The attorney or firm’s operational capacity to deliver the services as contained in
the submission.

e Existing and competing contractual and other obligations that could interfere with
the attorney or firm’s ability to deliver services as outlined in the submission.

e The attorney or firm’s challenges while delivering the same or similar services
under prior contracts with OPD to include continuing personnel shortages,
operational capacity challenges, sanctions and disciplinary action imposed by the

OPD Appellate and Post-Conviction Program
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Washington State Bar Association, courts, local governments, and/or regulatory
bodies.

The attorney or firm’s compliance with current contracts with OPD (if any).
The quoted costs to the State of Washington in relation to the costs contained in

other submissions. OPD is not obligated to accept the lowest cost attorneys or
firms, but cost is a factor in the selection process given limited state resources.

Attorney Qualifications

OPD invites all interested attorneys who meet the following qualifications to seek to
apply to deliver services from a contract awarded under this RFQQ:

Licensed member of and in good standing with the Washington State Bar
Association.

Ability to meet Washington State Supreme Court Standards for Indigent Defense.

Willingness to collaborate with the Appellate and Post-Conviction Unit Technical
Assistance Team to meet and remain in compliance with mandatory professional
standards.

Experience representing parents or children in appeals or motions for
discretionary review in family defense actions.

Experience representing parents or children in family defense actions before the
superior court (preferred qualification).

Demonstratable commitment to unifying families and ensuring children have
voice in family defense actions.

Be responsive and able to communicate with individuals of diverse backgrounds
and potentially experiencing mental health challenges including substance use
disorder.

Contents of Quotes

Each submission shall include, at a minimum, the following information:

1.

General Information

a. Attorney Name(s) and D/B/A.

b. Bar Number(s).

OPD Appellate and Post-Conviction Program
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c. Contact Information (address, phone number, and email address).

2. Professional Experience

a. Explanation of experience representing clients in family defense actions in
appellate matters.

b. Explanation of experience representing clients in family defense actions in the
superior court.

c. Explanation of any other appellate practice experience.

3. Requested Appeal Assignments

a. Total number of requested credits for appeals of termination and dependency
orders.

b. Number of appeals of termination and dependency orders requested per
month.

c. Amount of compensation requested per credit.

4. Requested Motions Assignments

a. Requested number of assignments for motions for discretionary review.
b. Requested amount of hourly compensation.

5. Requested Additional Support

OPD provides Westlaw access, reimbursement for utilizing county judicial
systems such as Odyssey, and reimbursement of associated travel expenses
pursuant to Washington State policies.

Explain other anticipated support needs to exclude normal administrative
expenses.

For attorneys and firms who maintain commercial office space that is used to
conduct business in addition to services provided under a contract resulting from
this RFQQ, if OPD agrees to provide financial support for commercial office
space, that support will be proportionate to the amount of services delivered
under contract with OPD relative to other work performed.

For attorneys and firms who do not employ paralegals, OPD will provide contract
paralegal support if requested.

OPD Appellate and Post-Conviction Program
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Technical Assistance and Consultation

If an attorney or attorneys, employed at a quoting firm, have limited appellate
experience, the firm must provide consultation support by an experienced
appellate attorney or authorize inexperienced attorneys to consult with the OPD
Appellate and Post-Conviction Unit Technical Assistance Team. This obligation
lasts until an attorney has filed fifteen appellate briefs.

For sole practitioners with limited appellate experience, those attorneys must
agree to collaborate with the Appellate and Post-Conviction Unit Technical
Assistance Team.

Malpractice Insurance

Submit proof of malpractice insurance.

Other Obligations During Period of Performance

d. List of other contracts attorneys and firms are obligated to deliver services
under while under contract with OPD as a result of this RFQQ.

e. List any other obligations that could impact an attorney or firm’s ability to
deliver services as required under contract resulting from this RFQQ.

Writing Samples

a. One appellate brief or one motion for discretionary review or

b. Three alternate forms of writing sample.

Additional Conditions

1.

OPD is not liable for costs incurred by attorneys and firms in the preparation
and/or submission of proposals in response to this RFQQ.

Successful attorneys and firms will be offered client services contracts with OPD
that include general terms and conditions. OPD will review and either accept or
reject any requested amendments to the terms and conditions. Terms and
conditions not included in prior contracts now included, but not limited to:

a. Contractors may identify geographic preferences of where they wish to
deliver services and receive assignments: OPD will attempt to honor those
preferences. However, OPD will not include any contractual provision that
limits performance or assignments by county or specific division of the Court
of Appeals.

OPD Appellate and Post-Conviction Program
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b. If a contractor is unable to receive an assignment or assignments in a
specific month, assignments will not be made that month. Attorney
compensation will be decreased at a proportionate rate over the number of
months remaining in the period of performance.

c. Contractor firms must internally assign cases to specific attorneys within the
month the assignment is made by OPD. Contractor will record each
assignment in the OPD case management system. The assignment to a
specific attorney is linked to credit value and attorney compensation.

d. Contractors must notify OPD if an attorney contracted to provide services
will be absent from his or her position for an extended period of time. An
extended period of time is more than 20 days. Notice must be given to OPD
as early as practicable.

e. Contractors shall notify OPD of personnel changes impacting client
services. Specifically, contractors must inform OPD when attorneys
designated to provide services leave their employment and/or are no longer
available to provide services. Contractors must also inform OPD of newly
hired attorneys and provide OPD with copies of their resumes. Notice of
turnover or hiring must be given to OPD as early as practicable.

f.  OPD will not compensate contractor or recognize credit for any work done
on appeals or motions for discretionary review that OPD did not assign to
contractor.

g. If, during the period of performance, a contractor develops an internal
backlog of assignments, demonstrates a chronic inability to meet filing
deadlines, requests excessive time extensions to file necessary pleadings,
OPD reserves the right to suspend making any further assignments until the
contractor becomes current with filing obligations on existing assignments.

During the period of suspension of assignments, the amount of attorney
compensation will be proportionately decreased by the number of withheld
assignments. The attorney compensation will be decreased at a
proportionate rate over the number of months remaining in the period of
performance.

h. If a contractor files an Anders brief or an appellant voluntarily withdraws an
appeal, the value of that assignment will be reduced to one-half credit and
attorney compensation for that assignment will be reduced by half based on
the Tier Level of the attorney assigned to the assignment.
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When a contractor files an Anders brief or an appeal is withdrawn, OPD
reserves the right to reduce compensation commensurate with work
performed or seek reimbursement for compensation previously paid.

i. If a contractor identifies a conflict of interest that disqualifies the contractor
from representing a client, the contractor shall notify OPD prior to filing a
motion to withdraw. This notice permits OPD the opportunity to identify
substitute counsel prior to the court permitting withdrawal and promotes
continuity of representation.

When a contractor withdraws from an assignment, OPD reserves the right
to reduce compensation commensurate with work performed or seek
reimbursement for compensation previously paid.

J- If a contractor terminates the client services contract for convenience,
contractor shall be responsible for finding qualified attorneys to substitute as
counsel of record for all assignments in existence at the time of contract
termination. Contractors shall be responsible for compensating substitute
counsel and must abide by ethical and legal responsibilities in the course of
securing substitute counsel.

k. If a contractor applies for employment that disqualifies contractor from
performing as required under the client services contract, including
candidateship as a judicial officer, the contractor must notify OPD within five
business days of such application. That notice will serve as notice of
termination of the client services contract for convenience.

l. OPD will be responsible for entering the number of transcript pages and
number of pages of clerk’s papers into the OPD case management system
to track the record length of each assignment. Contractors will be
responsible for accurately entering time worked on each assignment into the
OPD case management system.

m. Pursuant to OPD policies, contractors may be eligible for extraordinary
compensation.

3. This RFQQ obligates neither the State of Washington nor OPD to contract with
any attorney, firm, or party.

4. Atits sole discretion, OPD reserves the right to reject any and all quotations,
without penalty, and not issue any contract resulting from this RFQQ.
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WASHINGTON STATE

BAR ASSOCIATION
Washington State Guidelines for Appointed Counsel in Indigent Appeals

Preface

These guidelines apply to appointed counsel handling appeals for indigent clients. These
guidelines are intended to be used as a guide to professional conduct and performance. Because
appellate practice is a specialized area of practice requiring distinct expertise, particularized
standards apply. These guidelines are to be read in conjunction with the Revised Code of
Washington (RCW), the Washington Rules of Appellate Procedure (RAP), the Washington
Rules of Professional Conduct (RPC), the Washington Rules for Appeal of Decisions of Courts
of Limited Jurisdiction (RALJ), the Washington Supreme Court Standards for Indigent Defense,
and the Washington State Bar Association Standards for Indigent Defense Services.

The object of these guidelines is to alert the attorney to the courses of action that may be
necessary, advisable, or appropriate, and thereby to assist the attorney in deciding upon the
particular actions that must be taken in a case to ensure that the client receives the best possible
representation.

All of the steps covered in these guidelines are not meant to be undertaken automatically
in every case. Instead, the steps actually taken should be tailored to the requirements of a
particular case. The guidelines recognize that representation in indigent appellate cases is a
difficult and complex responsibility. Attorneys must have the flexibility to choose a strategy and
course of action that ethically “fits” the case, the client, and the court proceeding.

These guidelines may or may not be relevant in judicial evaluation about alleged
misconduct of defense counsel to determine the validity of a conviction. They may be considered
with other evidence concerning the effective assistance of counsel.

1. Role of Appointed Counsel
a. Client Representation - The paramount obligation of appointed counsel is to
provide conscientious, zealous, and quality representation to their clients at all
stages of the legal process. Attorneys also have an obligation to abide by ethical
requirements and act in accordance with the rules of the court, including having a
system in place to check for conflicts of interest.

i.  The basic duty appointed counsel owes to the administration of justice and
as an officer of the court is to serve as the accused’s counselor and
advocate with courage and devotion and to render effective, quality
representation.

2 1325 4th Avenue | Suite 600 | Seattle, WA 98101-2539
800-945-9722 | 206-443-9722 | questions@wsba.org | www.wsba.org
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ii.  Counsel has no duty to execute any directive of the accused that does not
comport with law or such standards.

b. Other Related Issues - Appellate counsel should provide comprehensive
representation that also includes determining whether the client needs assistance
with areas such as parole advocacy, re-entry, or unacceptable prison conditions
and making appropriate referrals. Special consideration should be given to the
client’s immigration status, and if the client is not a U.S. citizen, counsel should
determine if any immigration proceedings have occurred and the potential impact
that an appeal may have on the client’s immigration status.

c. Role & Standards - It is the duty of counsel to know and be guided by the
standards of professional conduct as defined in the codes of the legal profession
applicable in Washington. Once representation has been undertaken, the functions
and duties of counsel are the same whether counsel is assigned, privately retained, or
serving in a legal aid or defender program.

2. Education, Training and Experience of Appellate Counsel

a. Familiarity with Law - To provide quality representation, counsel must be
familiar with substantive law and procedure and its application in the particular
jurisdiction. Counsel has a continuing obligation to stay abreast of changes and
developments in the law. Counsel should also be informed of the practices of the
court before which a case is pending.

b. Experience - Prior to handling an appointed appeal, counsel should have
sufficient experience or training to provide quality representation. Less
experienced counsel should only represent clients in less complex cases and only
with adequate supervision and review. More complex cases should only be
assigned to more experienced counsel and with adequate resources and time
afforded to provide quality representation.

c. Training - Appointed appellate counsel must engage in regular training focused
on appellate advocacy, both written and oral, as well as on substantive issues and
other pertinent areas. Counsel should seek training on issues of racial and gender
bias, especially as they pertain to appellate practice.

3. Appellate Counsel Caseload - Appointed appellate counsel’s caseload must not exceed
the standards adopted by the Washington Supreme Court and must permit counsel to
provide representation consistent with the representation afforded by counsel in non-
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appointed cases. Counsel’s caseload should be such as to permit the filing of an
opening brief in the majority of cases without numerous extensions.

4. Duties of Appointed Counsel

a. Standard of Representation - Counsel in an appointed appeal must be expected to
provide representation consistent with that afforded to clients who retain counsel.
Appellate procedure, as outlined below, includes responsibilities unique to appellate
counsel, including the submission of an appellate brief, presentation of oral argument,
and the possibility of pursuing further avenues for relief where appropriate.

b. Withdrawal Exception - Appointed counsel should not withdraw as counsel until the
appeal is final except with the consent of the client, upon motion establishing good
cause, or pursuant to State v. Theobald® and Anders v. California.? Counsel should
file a motion to withdraw pursuant to Anders only after a thorough review of the
record and review of the facts and relevant law with other defenders, and after
meaningful attempts to consult with the client.

c. Substitution of Counsel - Counsel shall request that substitute counsel be appointed
to represent the client when counsel’s continued representation might violate the
codes of professional responsibility or when counsel in good faith believes counsel
cannot provide the client with zealous representation.

d. Refusal of Appointment - Counsel shall refuse an appointment to represent a client
when the appointment will violate the Washington Supreme Court Standards for
Indigent Defense.

e. Other Proceedings - Appointed counsel should assist trial counsel where appropriate
in seeking any relief in an assigned matter short of relief on appeal.

5. Relationship with Client

a. Establishment of the Relationship - Defense counsel should seek to establish a
relationship of trust and confidence with the client.

b. Barriers to Communication - Counsel should ensure that communication with the
client accounts for differences in language, literacy or other barriers to
communication. Counsel should use the means of communication best suited to meet
the client’s needs and best suited to an attorney’s obligations to consult, counsel, and
advise the client. Such means include written communication, personal visits,

! ! State v. Theobald, 78 Wn.2d 184 (1970).
ZAngders v. California, 386 U.S. 738 (1967).
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telephone, and electronic communication. Counsel should use interpreter, translation,
or other services necessary to overcome any language barriers.

¢. Consultation with the Client - Counsel must make reasonable efforts to consult with

the client to determine potential issues and identify the client’s objectives on appeal.
An initial consultation should occur prior to preparation of the initial substantive
pleading in any review.

d. Client Notification - Counsel shall keep the client apprised of the status of the appeal.

Counsel shall promptly notify the client of all substantive filings and rulings in the
course of the appeal.

6. Appellate Procedure — Preparation of the Record

a.

Duty of Appellate Counsel - Counsel should promptly review the record to
determine which portions are necessary for review. Counsel should make reasonable
efforts to consult with the client and trial attorney to determine which portions of the
record are necessary for review. All missing documents should be obtained as
expeditiously as possible, filed with the trial court, and designated as clerk’s papers if
relevant.

Record Documents - The record may consist of more than the documents that are
regularly provided, such as jury questionnaires, power point presentations, or
transcripts of exhibits presented to the jury.

7. Appellate Procedure — Issue Selection

a.

d.

Issue Selection — Review of Record - Counsel should review the entire record in
order to determine the viable issues that could be raised on review.

Issue Selection — Communication with Client - The client, not the attorney decides
whether to proceed with the appeal. Strategic decisions regarding the issues to be
pursued on appeal should be made only after reasonable efforts to consult with the
client. Counsel should raise those issues which diligent counsel would raise based
upon current research. Counsel should seek and consider the advice of the client on
those issues which should be presented. Counsel should advise the client of issues
that are proper for review in collateral review proceedings and pursue those avenues
where appropriate.

Issue Selection — Communication with Trial Counsel - Counsel should make
reasonable efforts to consult with trial counsel to determine the issues to be presented.
Issue Selection — Additional Considerations
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I.  To promote the goal of finality in judgments, counsel is encouraged to raise
those claims that have arguable potential for success on the direct appeal.

ii.  The determination of which issues will be presented on appeal should be made
only after reasonable efforts to engage in consultation with other defenders
aware of the facts of the case and potential legal claims. Counsel should also
be aware of issues already pending in State and Federal Court.

iii.  Prior to filing, all substantive pleadings should be peer-reviewed by a
defender equally qualified to represent the client and familiar with the relevant
law.

iv.  Itis very important that counsel understand federal habeas corpus law and
procedure in order to anticipate the possibility that the client may need to
pursue federal court remedies to obtain relief for a serious constitutional error.

V.  Counsel should be aware of the client’s racial and gender identity and should
review the record for any potential instances of bias or prejudice. Counsel
should raise issues related to racial or gender bias when appropriate.

8. Appellate Procedure — Drafting of Brief & Other Pleadings
a. Drafting of Document - All pleadings and other materials submitted to the court

should be clear, concise, and well organized in order to provide the court with the
facts and law necessary to make a well-reasoned decision. They should be
professional in appearance, free of errors, consistent with court rules and citation
requirements and accurate in citation to appellate record and legal authority. The brief
should also be well reasoned and persuasive.

b. Reply Brief - Unless it is unnecessary to advance the goals of representation,
appellate counsel should file a reply brief that responds to arguments in the
respondent’s brief by pointing out misstatements, weaknesses, and new issues raised.

c. Other Pleadings - Counsel should file any additional motions or pleadings if it is in

the interest of the client or furthers the interest of litigation. This can include
additional motions, objections or supplemental briefs.

9. Appellate Procedure — Oral Argument
a. Obligation - Where counsel is afforded oral argument by the court it should not be

waived except upon reasonable efforts to secure consultation with the client and with
colleagues made familiar with the facts and claims of the case. After efforts to
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consult, waiver should only occur upon the conclusion that the client’s rights will be
more fully advanced by submission of the appeal on the briefs alone. Where a matter
is set without argument, argument should be requested where counsel believes it is

likely to advance the client’s interest and the goals of representation.

Preparation - Oral argument can be a critical opportunity to advocate for the client
and thorough preparation is essential. This should include development of an outline
or notes that set forth key points, cites to key record pages and appellate decisions,
and answers to anticipated questions. Counsel should prepare with and consult with
other attorneys.

Knowledge of Rules - Counsel should be familiar with the relevant appellate court’s
rules regarding cases in which argument is permitted, how to make requests for
argument, how notification of argument is provided, and whether rebuttal and post-
argument submissions are permitted.

10. Appellate Procedure — Actions Upon Decision of the Court

a.

Communication with Client - Counsel should timely inform the client of the
decision of the court and shall advise the client of any further proceedings in which
the client may seek further relief.

Remand - If the client’s case has been remanded to a lower court where counsel
will no longer represent the client, counsel should ensure new counsel is appointed
to the matter.

Further Proceedings - Counsel shall seek further review, including motions to
modify, motion for reconsideration, or discretionary review of any decision where
appropriate and necessary. In determining whether further review is appropriate and
necessary, counsel must consider: whether the client, having been timely advised,
so requests; whether doing so will advance the client’s interests; whether further
review is necessary to preserve issues for collateral attack; and whether issues then
pending in state or federal court may affect the client’s case. Counsel should seek
additional review in state or federal court where appropriate.

Case File Maintenance - Although the case file is maintained by counsel, it
belongs to the client. Counsel should retain the file in reasonably secure conditions
for a period of time consistent with appropriate professional guidelines. Counsel
should advise the client of counsel’s retention policy and should inform the client
that the client is entitled to receive the file on request after conclusion of the
representation. Counsel should promptly furnish a client’s file to successor counsel
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if requested. However, counsel may not disclose confidential information to
successor counsel unless the client gives permission.
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XEBHEino &
Defense Function

Fourth Edition (2017) of the Criminal Justice Standards for the Defense Function

Copyright by the American Bar Association. This work (Criminal Justice Standards) may be
used for non-profit educational and training purposes and legal reform (legislative,
judicial, and executive) without written permission but with a citation to this

source. Some specific Standards can be purchased in book format.

Part I: General Standards

Standard 4-1.1 The Scope and Function of these
Standards

(a) As used in these Standards, “defense counsel” means any attorney - including privately
retained, assigned by the court, acting pro bono or serving indigent defendants in a legal
aid or public defender’s office - who acts as an attorney on behalf of a client being
investigated or prosecuted for alleged criminal conduct, or a client seeking legal advice
regarding a potential, ongoing or past criminal matter or subpoena, including as a
witness. These Standards are intended to apply in any context in which a lawyer would
reasonably understand that a criminal prosecution could result. The Standards are
intended to serve the best interests of clients, and should not be relied upon to justify any
decision that is counter to the client's best interests. The burden to justify any exception
should rest with the lawyer seeking it.

(b) These Standards are intended to provide guidance for the professional conduct and
performance of defense counsel. They are not intended to modify a defense attorney’s
obligations under applicable rules, statutes or the constitution. They are aspirational or
describe “best practices,” and are not intended to serve as the basis for the imposition of
professional discipline, to create substantive or procedural rights for clients, or to create a
standard of care for civil liability. They may be relevant in judicial evaluation of
constitutional claims regarding the right to counsel. For purposes of consistency, these
Standards sometimes include language taken from the Model Rules of Professional
Conduct; but the Standards often address conduct or provide details beyond that
governed by the Model Rules of Professional Conduct. No inconsistency is ever intended;
and in any case a lawyer should always read and comply with the rules of professional
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conduct and other authorities that are binding in the specific jurisdiction or matter,
including choice of law principles that may regulate the lawyer’s ethical conduct.

(c) Because the Standards for Criminal Justice are aspirational, the words “should” or
“should not” are used in these Standards, rather than mandatory phrases such as “shall”
or “shall not,” to describe the conduct of lawyers that is expected or recommended under
these Standards. The Standards are not intended to suggest any lesser standard of
conduct than may be required by applicable mandatory rules, statutes, or other binding
authorities.

(d) These Standards are intended to address the performance of criminal defense counsel
in all stages of their professional work. Other ABA Criminal Justice Standards should also
be consulted for more detailed consideration of the performance of criminal defense
counsel in specific areas.

Standard 4-1.2 Functions and Duties of Defense Counsel

(a) Defense counsel is essential to the administration of criminal justice. A court properly
constituted to hear a criminal case should be viewed as an entity consisting of the court
(including judge, jury, and other court personnel), counsel for the prosecution, and
counsel for the defense.

(b) Defense counsel have the difficult task of serving both as officers of the court and as
loyal and zealous advocates for their clients. The primary duties that defense counsel owe
to their clients, to the administration of justice, and as officers of the court, are to serve as
their clients’ counselor and advocate with courage and devotion; to ensure that
constitutional and other legal rights of their clients are protected; and to render effective,
high-quality legal representation with integrity.

(c) Defense counsel should know and abide by the standards of professional conduct as
expressed in applicable law and ethical codes and opinions in the applicable jurisdiction.
Defense counsel should seek out supervisory advice when available, and defense counsel
organizations as well as others should provide ethical guidance when the proper course of
conduct seems unclear. Defense counsel who disagrees with a governing ethical rule
should seek its change if appropriate, and directly challenge it if necessary, but should
comply with it unless relieved by court order.

(d) Defense counsel is the client's professional representative, not the client’s alter-ego.
Defense counsel should act zealously within the bounds of the law and standards on
behalf of their clients, but have no duty to, and may not, execute any directive of the client
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which violates the law or such standards. In representing a client, defense counsel may
engage in a good faith challenge to the validity of such laws or standards if done openly.

(e) Defense counsel should seek to reform and improve the administration of criminal
justice. When inadequacies or injustices in the substantive or procedural law come to
defense counsel’s attention, counsel should stimulate and support efforts for remedial
action. Defense counsel should provide services to the community, including involvement
in public service and Bar activities, public education, community service activities, and Bar
leadership positions. A public defense organization should support such activities, and the
office’s budget should include funding and paid release time for such activities.

(f) Defense counsel should be knowledgeable about, and consider, alternatives to
prosecution or conviction that may be applicable in individual cases, and communicate
them to the client. Defense counsel should be available to assist other groups in the
community in addressing problems that lead to, or result from, criminal activity or
perceived flaws in the criminal justice system.

(g) Because the death penalty differs from other criminal penalties, defense counsel in a
capital case should make extraordinary efforts on behalf of the accused and, more
specifically, review and comply with the ABA Guidelines for the Appointment and
Performance of Defense Counsel in Death Penalty Cases.

Standard 4-1.3 Continuing Duties of Defense Counsel

Some duties of defense counsel run throughout the period of representation, and even
beyond. Defense counsel should consider the impact of these duties at all stages of a
criminal representation and on all decisions and actions that arise in the course of
performing the defense function. These duties include:

(a) a duty of confidentiality regarding information relevant to the client's representation
which duty continues after the representation ends;

(b) a duty of loyalty toward the client;

(c) a duty of candor toward the court and others, tempered by the duties of confidentiality
and loyalty;

(d) a duty to communicate and keep the client informed and advised of significant
developments and potential options and outcomes;

(e) a duty to be well-informed regarding the legal options and developments that can
affect a client’s interests during a criminal representation;
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(f) a duty to continually evaluate the impact that each decision or action may have at later
stages, including trial, sentencing, and post-conviction review;

(g) a duty to be open to possible negotiated dispositions of the matter, including the
possible benefits and disadvantages of cooperating with the prosecution;

(h) a duty to consider the collateral consequences of decisions and actions, including but
not limited to the collateral consequences of conviction.

Standard 4-14 Defense Counsel’s Tempered Duty of
Candor

(a) In light of criminal defense counsel’s constitutionally recognized role in the criminal
process, defense counsel’s duty of candor may be tempered by competing ethical and
constitutional obligations. Defense counsel must act zealously within the bounds of the
law and applicable rules to protect the client's confidences and the unique liberty
interests that are at stake in criminal prosecution.

(b) Defense counsel should not knowingly make a false statement of fact or law or offer
false evidence, to a court, lawyer, witnesses, or third party. It is not a false statement for
defense counsel to suggest inferences that may reasonably be drawn from the evidence.
In addition, while acting to accommodate legitimate confidentiality, privilege, or other
defense concerns, defense counsel should correct a defense representation of material
fact or law that defense counsel knows is, or later learns was, false.

(c) Defense counsel should disclose to a court legal authority in the controlling jurisdiction
known to defense counsel to be directly adverse to the position of the client and not
disclosed by others.

Standard 4-1.5 Preserving the Record

At every stage of representation, defense counsel should take steps necessary to make a
clear and complete record for potential review. Such steps may include: filing motions,
including motions for reconsideration, and exhibits; making objections and placing
explanations on the record; requesting evidentiary hearings; requesting or objecting to
jury instructions; and making offers of proof and proffers of excluded evidence.

Standard 4-1.6 Improper Bias Prohibited
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(a) Defense counsel should not manifest or exercise, by words or conduct, bias or
prejudice based upon race, sex, religion, national origin, disability, age, sexual orientation,
gender identity, or socioeconomic status. Defense counsel should strive to eliminate
implicit biases, and act to mitigate any improper bias or prejudice when credibly informed
that it exists within the scope of defense counsel’s authority.

(b) Defense counsel should be proactive in efforts to detect, investigate, and eliminate
improper biases, with particular attention to historically persistent biases like race, in all
of counsel’'s work. A public defense office should regularly assess the potential for biased
or unfairly disparate impacts of its policies on communities within the defense office's
jurisdiction, and eliminate those impacts that cannot be properly justified.

Standard 4-1.7 Conflicts of Interest

(a) Defense counsel should know and abide by the ethical rules regarding conflicts of
interest that apply in the jurisdiction, and be sensitive to facts that may raise conflict
issues. When a conflict requiring withdrawal exists and is non-waivable, or informed
consent has not been obtained, defense counsel should decline to proceed further, or
take only minimal actions necessary to protect the client’s interests, until an adequate
waiver or new counsel is in place, or a court orders continued representation.

(b) Defense counsel should not permit their professional judgment or obligations
regarding the representation of a client to be adversely affected by loyalties or obligations
to other, former, or potential clients; by client obligations of their law partners; or by their
personal political, financial, business, property, or other interests or relationships.

(c) Defense counsel should disclose to the client at the earliest feasible opportunity any
information, including any interest in or connection to the matter or to other persons
involved in the matter, that would reasonably be relevant to the client’s selection of
unconflicted counsel or decision to continue counsel’s representation. The disclosure of
conflicts of interest that would otherwise be prohibited by applicable rules or law should
be in writing, and should be disclosed on the record to any court that the matter comes
before. Disclosures to the client should include communication of information sufficient
to permit the client to appreciate the material risks involved and available alternatives.
Defense counsel should obtain informed consent from a client before proceeding with
any representation where an actual or realistically potential conflict is present.

(d) Except where necessary to secure counsel for preliminary matters such as initial
hearings or applications for bail, a defense counsel (or multiple counsel associated in
practice) should not undertake to represent more than one client in the same criminal
case. When there is not yet a criminal case, such multiple representation should be
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engaged in only when, after careful investigation and consideration, it is clear either that
no conflict is likely to develop at any stage of the matter, or that multiple representation
will be advantageous to each of the clients represented and that foreseeable conflicts can
be waived.

(e) In instances of permissible multiple representation:

(i) the clients should be fully advised that the lawyer may be unable to
continue if a conflict develops, and that confidentiality may not exist
between the clients;

(ii) informed written consent should be obtained from each of the clients,
and

(iii) if the matter is before a tribunal, such consent should be made on the
record with appropriate inquiries by counsel and the court.

(f) Defense counsel who has formerly represented a client should not thereafter use
information related to the former representation to the disadvantage of the former client,
unless the information has become generally known or the ethical obligations of
confidentiality and loyalty otherwise do not apply, and should not take legal positions that
are substantially adverse to a former client.

(g) In accepting payment of fees by one person for the representation of another, defense
counsel should explain to the payor that counsel’s loyalty and confidentiality obligations
are owed entirely to the person being represented and not to the payor, and that counsel
may not release client information to the payor unless applicable ethics rules allow.
Defense counsel should not permit a person who recommends, employs, or pays defense
counsel to render legal services for another to direct or regulate counsel’s professional
judgment in rendering such legal services. In addition, defense counsel should not accept
such third-party compensation unless:

(i) the client gives informed consent after full disclosure and explanation;

(ii) defense counsel is confident there will be no interference with defense
counsel’s independence or professional judgment or with the client-lawyer
relationship; and

(iii) defense counsel is reasonably confident that information relating to the
representation of the client will be protected from disclosure as required by
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counsel’s ethical duty of confidentiality.

(h) Defense counsel should not represent a client in a criminal matter in which counsel, or
counsel’s partner or other lawyer in counsel’'s law office or firm, is the prosecutor in the
same or a substantially related matter, or is a prosecutor in the same jurisdiction.

(i) If defense counsel's partner or other lawyer in counsel's law office was formerly a
prosecutor in the same or substantially related matter or was a prosecutor in the same
jurisdiction, defense counsel should not take on representation in that matter unless
appropriate screening and consent measures under applicable ethics rules are
undertaken, and no confidential information of the client or of the government has
actually been exchanged between defense counsel and the former prosecutor.

(j) If defense counsel is a candidate for a position, or seeking employment, as a prosecutor
or judge, this should be promptly disclosed to the client, and informed consent to
continue be obtained.

(k) Defense counsel who formerly participated personally and substantially in the
prosecution or criminal investigation of a defendant should not thereafter represent any
person in the same or a substantially related matter, unless waiver is obtained from both
the client and the government. Defense counsel who acquired confidential information
about a person when counsel was formerly a prosecutor should not use such information
in the representation of a client whose interests are adverse to that other person, unless
the information has become generally known or the ethical obligations of confidentiality
and loyalty otherwise do not apply.

(I) Defense counsel whose current relationship to a prosecutor is parent, child, sibling,
spouse, or sexual partner should not represent a client in a criminal matter in which
defense counsel knows the government is represented by that prosecutor. Nor should
defense counsel who has a significant personal or financial relationship with a prosecutor
represent a client in a criminal matter in which defense counsel knows the government is
represented in the matter by such prosecutor, except upon informed consent by the
client regarding the relationship.

(m) Defense counsel should not act as surety on a bond either for a client whom counsel
represents or for any other client in the same or a related case, unless it is required by law
or it is clear that there is no risk that counsel's judgment could be materially limited by
counsel’s interest in recovering the amount ensured.

(n) Except as law may otherwise permit, defense counsel should not negotiate to employ
any person who is significantly involved as an attorney, employee, or agent of the
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prosecution in a matter in which defense counsel is participating personally and
substantially.

Standard 4-1.8 Appropriate Workload

(a) Defense counsel should not carry a workload that, by reason of its excessive size or
complexity, interferes with providing quality representation, endangers a client’s interest
in independent, thorough, or speedy representation, or has a significant potential to lead
to the breach of professional obligations. A defense counsel whose workload prevents
competent representation should not accept additional matters until the workload is
reduced, and should work to ensure competent representation in counsel’s existing
matters. Defense counsel within a supervisory structure should notify supervisors when
counsel’'s workload is approaching or exceeds professionally appropriate levels.

(b) Defense organizations and offices should regularly review the workload of individual
attorneys, as well as the workload of the entire office, and adjust workloads (including
intake) when necessary and as permitted by law to ensure the effective and ethical
conduct of the defense function.

(c) Publicly-funded defense entities should inform governmental officials of the workload
of their offices, and request funding and personnel that are adequate to meet the defense
caseload. Defense counsel should consider seeking such funding from all appropriate
sources. If workload exceeds the appropriate professional capacity of a publicly-funded
defense office or other defense counsel, that office or counsel should also alert the
court(s) in its jurisdiction and seek judicial relief.

Standard 4-1.9 Diligence, Promptness and Punctuality

(a) Defense counsel should act with diligence and promptness in representing a client,
and should avoid unnecessary delay in the disposition of cases. But defense counsel
should not act with such haste that quality representation is compromised. Defense
counsel and publically-funded defense entities should be organized and supported with
adequate staff and facilities to enable them to represent clients effectively and efficiently.

(b) When providing reasons for seeking delay, defense counsel should not knowingly
misrepresent facts or otherwise mislead. Defense counsel should use procedural devices
that will cause delay only when there is a legitimate basis for their use. Defense counsel
should not accept a representation for the purpose of delaying a trial or hearing.

(c) Defense counsel should not unreasonably oppose requests for continuances from the
prosecutor.
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(d) Defense counsel should know and comply with timing requirements applicable to a
criminal representation so as to not prejudice the client’s rights.

(e) Defense counsel should be punctual in attendance at court, in the submission of
motions, briefs, and other papers, and in dealings with opposing counsel, witnesses and
others. Defense counsel should emphasize to the client, assistants, and defense witnesses
the importance of punctuality in court attendance.

Standard 4-1.10 Relationship With Media

(a) For purposes of this Standard, a “public statement” is any extrajudicial statement that a
reasonable person would expect to be disseminated by means of public communication
or media, including social media. An extrajudicial statement is any oral, written, or visual
presentation not made either in a courtroom during the criminal proceedings or in court
filings or correspondence with the court or counsel regarding the criminal proceedings.

(b) Defense counsel's public statements about the judiciary, jurors, other lawyers, or the
criminal justice system should be respectful even if expressing disagreement.

(c) Defense counsel should not make, cause to be made, or authorize or condone the
making of, a public statement that counsel knows or reasonably should know will have a
substantial likelihood of materially prejudicing a criminal proceeding. Defense counsel’s
public statements should otherwise be consistent with the ABA Standards on Fair Trial
and Public Discourse.

(d) Defense counsel should not place statements or evidence into the court record to
circumvent this Standard.

(e) Defense counsel should exercise reasonable care to prevent investigators, employees,
or other persons assisting or associated with the defense from making an extrajudicial
statement or providing non-public information that defense counsel would be prohibited
from making or providing under this Standard or other applicable rules or law.

(f) Defense counsel may respond to public statements from any source in order to protect
a client’s legitimate interests, unless there is a substantial likelihood of materially
prejudicing a criminal proceeding, in which case defense counsel should approach the
prosecutor or the Court for relief. A statement made pursuant to this paragraph shall be
limited to such information as is necessary to mitigate the recent adverse publicity.

(g) In making any public statement regarding a representation, defense counsel should
comply with ethical rules governing client confidentiality and loyalty, and should not
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provide confidential information to the media, on or off the record, without authorization
from the client.

(h) Defense counsel should not allow the client’s representation to be adversely affected
by counsel’s personal interest in potential media contacts or attention.

(i) A defense attorney uninvolved in a matter who is commenting as a media source may
offer generalized media commentary concerning a specific criminal matter that serves to
educate the public about the criminal justice system and does not risk prejudicing a
specific criminal proceeding. Counsel acting as such a media commentator should make
reasonable efforts to be well-informed about the facts of the matter and the governing
law. Counsel should not offer commentary regarding the specific merits of an ongoing
prosecution or investigation, except in a rare case to address a manifest injustice and
counsel is reasonably well-informed about the relevant facts and law.

Standard 4-1.11 Advisory Groups and Communications
for Guidance on Issues of Professional Conduct

(a) In every jurisdiction, a group of lawyers with recognized experience, integrity, and
standing in the criminal defense bar should be established to consider issues of
professional conduct for defense attorneys in criminal matters. Members of this group
should provide prompt and confidential guidance and advice to defense counsel seeking
assistance in the application of standards of professional conduct in criminal
representations.

(b) Defense counsel should initially take steps to ensure that the member from whom
advice is sought does not have any conflicting interests, and the advisory group should
establish procedures to avoid such conflicts.

(c) Communications between a defense lawyer and an advisory group member, and the
seeking of advice itself, should be treated as confidential, and such communications
should be afforded the same attorney-client privilege and other protections of the client’s
confidences as exists between any other lawyer and client. A group member should be
bound by statute or rule of court in the same manner as a lawyer is otherwise bound in
that jurisdiction not to reveal confidences of the client of the consulting lawyer.

(d) In seeking advice from a group member, defense counsel should take steps to protect
the client's confidences (for example, by the use of anonymous hypotheticals), and reveal
only such confidential information as may be necessary.
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(e) Defense counsel should employ the foregoing confidentiality measures even when
informally seeking advice from any other lawyer, and such informal consultations should
be afforded confidentiality to the extent the law permits. Defense counsel should be
cautious and protect confidences when seeking advice outside the advisory group
context.

(f) Confidences regarding a consultation may later be revealed to the extent necessary if:

(i) defense counsel’s client challenges the effectiveness of counsel's conduct
of the matter and counsel has relied on the guidance received from an
advisory group member, and the information is subpoenaed or otherwise
judicially supervised; or

(ii) the defense counsel’s conduct is called into question in a disciplinary
inquiry or other proceeding against which counsel must defend.

Standard 4-1.12 Training Programs

(a) The community of criminal defense attorneys, including public defense offices and
State and local Bar Associations, should develop and maintain programs of training and
continuing education for both new and experienced defense counsel. Defense offices, as
well as the organized Bar or courts, should require that current and aspiring criminal
defense counsel attend a reasonable number of hours of such training and education.

(b) In addition to knowledge of substantive legal doctrine and courtroom procedures, a
core training curriculum for criminal defense counsel should seek to address:
investigation, negotiation and litigation skills; knowledge of the development, use, and
testing of forensic evidence; available sentencing structures including non-conviction and
non-imprisonment alternatives and collateral consequences; professional responsibility,
civility, and a commitment to professionalism; relevant office, court, and prosecution
policies and procedures and their proper application; appreciation of diversity and
elimination of improper bias; and available technology and the ability to use it. Some
training programs might usefully be open to, and taught by, persons outside the criminal
defense community, such as prosecutors, law enforcement agencies, court staff, and
members of the judiciary.

(c) A public defense office’s training program should include periodic review of the office’s
policies and procedures, which should be amended when necessary. Counsel defending in
specialized subject areas should receive training in those specialized areas. Individuals
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who will supervise attorneys or staff should receive training in how effectively to
supervise.

(d) A public criminal defense organization should also make available opportunities for
training and continuing education programs outside the office, including training for non-
attorney staff.

(e) Adequate funding for continuing training and education programs, within and outside
of public defense offices, should be requested and provided by funding sources.

Standard 4-1.13 Assuring Excellence and Diversity in the
Hiring, Retention, and Compensation of Public Defense
Counsel

(a) Strong professional qualifications and performance should be the basis for selection
and retention for public defense positions. Effective measures to retain excellent
defenders should be encouraged, while recognizing the benefits of some turnover.
Supervisory defenders should select and promote personnel based on merit and
expertise, without regard to partisan, personal or political factors or influence.

(b) In selecting personnel, a public defense office should also consider the diverse
interests and makeup of the community it serves, and seek to recruit, hire, promote and
retain a diverse group of defenders and staff that reflect that community.

(c) The function of public criminal defense requires highly developed professional skills
and a variety of backgrounds, talents and experience. A defender’s office should promote
continuing professional development and continuity of service, while providing defenders
the opportunity to gain experience in all aspects of the defense function.

(d) Compensation and benefits for public defense counsel and their staffs should be
commensurate with the high responsibilities of the office, sufficient to compete with the
private sector, and regularly adjusted to attract and retain well-qualified personnel.
Compensation for public defense counsel should be adequate and also comparable to
that of prosecutors in the same jurisdiction.

Part II: Access to Defense Counsel

Standard 4-2.1 Duty to Make Qualified Criminal Defense
Representation Available
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(a) The government has an obligation to provide, and fully fund, services of qualified
defense counsel for indigent criminal defendants. In addition, the organized Bar of all
lawyers in a jurisdiction has a duty to make qualified criminal defense counsel available,
including for the indigent, and to make lawyers’ expertise available in support of a fair and
effective criminal justice system.

(b) The Bar should encourage the widest possible participation in the defense of criminal
cases by qualified lawyers. Unqualified lawyers should not be assigned the primary role in
criminal representation, but interested lawyers should be encouraged to qualify
themselves for participation in criminal cases by formal training and by experience as
associate counsel. Law firms should encourage and support efforts by their interested
attorneys to become qualified and then take on criminal representations.

(c) Qualified defense counsel should be willing and ready to undertake the defense of a
suspect or an accused regardless of public hostility or personal distaste for the offense or
the client.

(d) Qualified defense counsel should not seek to avoid appointment by a tribunal to
represent an accused except for good cause, such as: representing the accused is likely to
result in violation of applicable ethical codes or other law; representing the accused is
likely to result in an unreasonable financial burden on the lawyer; or the client or crime is
so repugnant to the lawyer that it will likely prejudicially impair the lawyer’s ability to
provide quality representation.

(e) Lawyers who are not qualified to serve as criminal defense counsel should

(i) be encouraged to seek qualification;

(ii) make their legal skills and expertise available to assist qualified counsel in
providing indigent criminal defense; and

(iii) provide or assist in obtaining financial assistance and political support for
indigent criminal defense budgets and resources.

Standard 4-2.2 Confidential Defense Communication
with Detained Persons

(a) Every jurisdiction should guarantee by statute or rule the right of a criminally-detained
or confined person to prompt, confidential, affordable and effective communication with
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a defense lawyer throughout a criminal investigation, prosecution, appeal, or other quasi-
criminal proceedings such as habeas corpus.

(b) All detention or imprisonment institutions should provide reasonable, affordable
access to confidential and unmonitored telephonic and other communication facilities to
allow effective confidential communication between defense counsel and their detained
clients. This should include providing or allowing access to language translation or other
communication services when necessary.

(c) All detention or imprisonment institutions should provide adequate facilities for
private, unmonitored meetings between defense counsel and an accused. Private facilities
should also be provided for the review of evidence and discovery materials by counsel
together with their detained clients.

(d) Absent a credible threat of immediate danger or violence, or advance judicial
authorization, persons working in detention or imprisonment institutions should be
prohibited from examining, monitoring, recording, or interfering with confidential
communications between defense counsel and their detained clients.

Standard 4-2.3 Right to Counsel at First and Subsequent
Judicial Appearances

A defense counsel should be made available in person to a criminally-accused person for
consultation at or before any appearance before a judicial officer, including the first
appearance.

Standard 4-24 Referral Service for Criminal Cases

(a) To assist persons who wish to retain defense counsel, every jurisdiction should have a
referral service for qualified criminal defense counsel. The referral service should
maintain a list of qualified counsel willing to undertake the defense of a criminal case, for
a fee as well as pro bono, and should be organized so that it can provide prompt service
at all times.

(b) A defense referral service should employ an objective set of standards for defense
attorneys to qualify for placement on the referral list, and should employ fair and neutral
criteria for admitting qualified attorneys to the list, making referrals, and striking counsel
from the list. Such standards, criteria, and procedures concerning referral lists should be
published and readily available.
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(c) The availability of the referral service should be publicized, and information regarding
fees should be included. Notices containing the essential information about the referral
service and how to contact it should be posted in police stations, jails, and wherever else
it is likely to give effective notice to criminally-accused persons, including the internet.

Standard 4-2.5 Referrals for Representation

(a) Defense counsel should not give anything of more than nominal value to a person for
recommending the lawyer’s services, except that

(i) counsel may pay reasonable costs of advertisements, or the usual charges
for a legal services plan or qualified lawyer referral service, as described in
ABA Model Rule 7.2; and

(ii) counsel may maintain nonexclusive reciprocal referral arrangements with
other lawyers, if the client is fully informed of the arrangement and the
arrangement does not constrain defense counsel’s independent professional
judgment regarding the client’s best interests.

(b) Defense counsel should not have an ongoing or regular referral relationship with any
source (such as prosecutors, public defender programs, law enforcement personnel,
bondsmen, or court personnel) when such an ongoing relationship is likely to create
conflicting loyalties for the lawyers involved or an appearance of impropriety. Defense
counsel’s relationship with a referral source should be disclosed to the client.

(c) Referrals by one defense counsel to another should be based on merit, experience,
competence for the particular matter, and other appropriate considerations.

Part III: Lawyer-Client Relationship

Standard 4-3.1 Establishing and Maintaining An Effective
Client Relationship

(a) Immediately upon appointment or retention, defense counsel should work to establish
a relationship of trust and confidence with each client. Defense counsel should explain, at
an appropriate time, the necessity for frank and honest discussion of all facts known to
the client in order to provide an effective defense. Defense counsel should explain that
the attorney-client privilege protects the confidentiality of communications with counsel
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except in exceptional and well-defined circumstances, and explain what the client can do
to help preserve confidentiality.

(b) At an early stage, counsel should discuss with the client the objectives of the
representation and through what stages of a criminal matter the defense counsel will
continue to represent the accused. An engagement letter as described in Standard 4-3.5
should also be provided.

(c) Counsel should consider whether the client appears to have a mental impairment or
other disability that could adversely affect the representation. Even if a client appears to
have such a condition, this does not diminish defense counsel’s obligations to the client,
including maintaining a normal attorney-client relationship in so far as possible. In such
an instance, defense counsel should also consider whether a mental examination or other
protective measures are in the client's best interest.

(d) In communicating with a client, defense counsel should use language and means that
the client is able to understand, which may require special attention when the client is a
minor, elderly, or suffering from a mental impairment or other disability.

(e) Defense counsel should ensure that space is available and adequate for confidential
client consultations.

(f) Defense counsel should actively work to maintain an effective and regular relationship
with all clients. The obligation to maintain an effective client relationship is not diminished
by the fact that the client is in custody.

Standard 4-3.2 Seeking a Detained Client’s Release from
Custody, or Reduction in Custodial Conditions

(a) In every case where the client is detained, defense counsel should discuss with the
client, as promptly as possible, the client’s custodial or release status and determine
whether release, a change in release conditions, or less restrictive custodial conditions,
should be sought. Counsel should be aware of applicable statutes and rules, and all
alternatives less restrictive than full institutional detention. Counsel should investigate
community and family resources that might be available to assist in implementing such
alternatives.

(b) Counsel should investigate the factual predicate that has been advanced to support
detention and custodial conditions, and not assume its accuracy.
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(c) Once counsel has sufficient command of the facts, counsel should approach the
prosecutor to see if agreement to release or a change in release or custodial conditions
can be negotiated and submitted for approval by the court.

(d) If the prosecutor does not agree, counsel should submit to the court a statement of
facts, legal argument, and proposed conditions if necessary, to support the client's release
or a reduction in release or custodial conditions.

(e) If a court orders release, counsel should fully explain all conditions of release to the
client, as well as the consequences of their violation. Counsel should assist the client and
others acting for the client in properly implementing the release conditions.

(f) If counsel is unable to secure the client's release, counsel should, after discussion with
the client and with due regard to any relevant confidentiality concerns, alert the court and
institutional personnel to any special medical, psychiatric, religious, dietary, or security
needs of the client while in government custody, and request that the court order the
appropriate officials to take steps to meet such special needs.

(g) Counsel should reevaluate the client’s eligibility for release, or for reduced release or
custodial conditions, at all significant stages of a criminal matter and when there is any
relevant change in facts or circumstances. Counsel should request reconsideration of
detention or modification of conditions whenever it is in the client’s best interests.

Standard 4-3.3 Interviewing the Client

(a) In the initial meeting with a client, defense counsel should begin the process of
establishing an effective attorney-client relationship. This includes assuring the client of
confidentiality, establishing trust, explaining the posture of the matter, discussing fees if
applicable, and inquiring about the client’s objectives for the representation. Counsel may
also discuss available evidentiary materials with the client, seek information from the
client as to the facts and other potential sources of information, and ask what the client’s
immediate objectives and needs are and how to fulfill them.

(b) Counsel should interview the client as many times as necessary for effective
representation, which in all but the most simple and routine cases will mean more than
once. Defense counsel should make every reasonable effort to meet in person with the
client. Consultation with the client regarding available options, immediately necessary
decisions, and next steps, should be a part of every meeting.

(c) As early as practicable in the representation, defense counsel should also discuss:
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(i) and share with the client evidentiary materials relevant to the matter
(consistent with the terms of any applicable protective order), and determine
in depth the client's view of the facts and other relevant facts known to the
client;

(ii) the likely length and course of the pending proceedings
(iii) potential sources of helpful information, evidence, and investigation;

(iv) the client's wishes regarding, and the likelihood of and steps necessary to
gain, release or reduction of supervisory conditions;

(v) likely legal options such as motions, trial, and potential negotiated
dispositions;

(vi) the range of potential outcomes and alternatives, and if convicted,
possible punishments;

(vii) if appropriate, the possibility and potential costs and benefits of a
negotiated disposition, including one that might include cooperation with
the government; and

(viii) relevant collateral consequences resulting from the current situation as
well as from possible resolutions of the matter.

(d) When asking the client for information and discussing possible options and strategies
with the client, defense counsel should not seek to induce the client to make factual
responses that are not true. Defense counsel should encourage candid disclosure by the
client to counsel and not seek to maintain a calculated ignorance.

Standard 4-3.4 Fees

(a) Counsel should be familiar with statutes and rules regarding fees and costs that govern
in the jurisdiction(s) in which counsel practices. Before or within a reasonably short time
after commencing a representation, defense counsel should discuss with the client:

(i) the likely cost of the representation including the attorney'’s fees, billing
structure, and likely expenses;
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(i) how fees and costs will be paid, and any available options regarding the
fee structure;

(iii) what services and expenses the fees will cover;

(iv) what stages of the matter the fee covers, such as pre-charge
investigation, preliminary hearing, negotiated disposition or trial, sentencing
or appeal; and

(v) whether the fee extends to addressing any related matters.

(b) In determining the amount of the fee in a criminal case, it is proper to consider the
time and effort required, the responsibility assumed by counsel, the novelty and difficulty
of the issues involved, the skill requisite to proper representation, the need for any special
technology, experts, investigators, or other unusual expenses, the likelihood that other
employment will be precluded, the fee customarily charged in the locality for similar
services, the gravity of the charge, the experience, reputation, and expertise of defense
counsel, and the ability of the client to pay the fee.

(c) Once agreed upon, the amount, rate, and terms of the fee should be promptly
communicated to the client, in clear terms and in writing, as part of the Engagement
Letter.

(d) Defense counsel should not enter into an agreement for, charge, or collect an illegal or
unreasonable fee. Defense counsel should be aware that accepting a fee comprised of
assets that are contraband or proceeds of crime may be a crime and may also subject
those fee assets to seizure and forfeiture.

(e) Defense counsel should not permit a dispute or unhappiness regarding compensation
to interfere with providing competent and zealous representation. A competent defense
does not require all possible expenditures, and counsel is not required to spend out of
counsel’'s own pocket. If funding becomes an issue, counsel should discuss other possible
sources of funds with the client and pursue those that are appropriate. If funding is
inadequate, counsel may seek withdrawal in accordance with applicable laws, including
court and ethics rules.

(f) A publically-paid defense counsel should not request or accept additional money or
other compensation from non-public sources to represent a client in an appointed
criminal case, unless permitted by rules of the jurisdiction.
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(g) Retained defense counsel may accept compensation from third parties for the
representation of a client, subject to counsel’s duties of loyalty and confidentiality to the
client and the criteria in Standard 4-1.5(f) above.

(h) Defense counsel should not state or imply that their compensation is for any unethical
or secret influence.

(i) Defense counsel should not divide a fee with a nonlawyer, except as permitted by
applicable ethics rules.

(j) Defense counsel not in the same firm should not divide fees in a criminal matter among
lawyers unless consistent with the rules of the jurisdiction and the division is in
reasonable proportion to the experience, ability, and services performed by each counsel
and is disclosed to the client; or by written agreement with the client each counsel
assumes joint responsibility for the representation, the client is advised of and does not
object to the participation of all counsel involved, and the total fee is reasonable.

(k) Defense counsel should not enter into an arrangement for, charge, or collect a
contingent fee for representing a defendant in a criminal case or in a criminal forfeiture
action.

(I) Defense counsel may charge a non-refundable “flat rate” fee if such is permitted by the
law of the jurisdiction and the arrangement is fully explained in advance, but defense
counsel should refund any part of such a fee that constitutes an undeserved windfall if
exceptional and unanticipated developments arise such that a significant amount of
anticipated work is not done by counsel.

(m) When a representation ends, counsel should offer to return any unearned fee.

Standard 4-3.5 Engagement Letter

(@) Upon agreeing or being appointed to take on a criminal representation, defense
counsel should promptly provide a new client with an engagement letter, email, or other
written communication, as described below, written in plain language that the particular
client can understand. If material conditions of the representation change during the
representation, counsel should, after consultation with the client, promptly and
specifically communicate the changes in writing to the client. Counsel should also provide
an engagement letter to clients who have been previously-represented by the same
counsel but have now engaged counsel on a new matter, explaining the scope of and any
material changes in the terms of the new representation.
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(b) While the content and level of detail may vary depending on the context, an
engagement letter should include a description of:

(i) the identity of the client and the scope of, and limitations on, the
representation;

(ii) the fee arrangement (including costs and expenses);

(iii) the fact that counsel’s duties of confidentiality and loyalty are owed to
the client;

(iv) materials that counsel may retain although related to the representation
(e.g., legal research for use in future cases);

(v) any other information that is particularly relevant to the specific
representation.

Standard 4-3.6 Literary or Media Rights Agreements
Prohibited

(a) Before the conclusion of all aspects of a criminal representation in which defense
counsel participates, defense counsel should not enter into any agreement or informal
understanding by which the defense counsel acquires an interest in a literary or media
portrayal or account based on or arising out of defense counsel’s involvement in the
matter.

(b) Defense counsel should not allow the client’s representation to be adversely affected
by the possibility of future personal literary or other media rights.

(c) In creating or participating in any literary or other media account of a matter in which
defense counsel was involved, counsel’s duty of confidentiality must be respected even
after a matter is concluded or the client is deceased. When protected confidences are
involved, defense counsel should not make disclosure without consent from the client or
the client’s authorized representative.

Standard 4-3.7 Prompt and Thorough Actions to Protect
the Client
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(a) Many important rights of a criminal client can be protected and preserved only by
prompt legal action. Defense counsel should inform the client of his or her rights in the
criminal process at the earliest opportunity, and timely plan and take necessary actions to
vindicate such rights within the scope of the representation.

(b) Defense counsel should promptly seek to obtain and review all information relevant to
the criminal matter, including but not limited to requesting materials from the
prosecution. Defense counsel should, when relevant, take prompt steps to ensure that
the government’s physical evidence is preserved at least until the defense can examine or
evaluate it.

(c) Defense counsel should work diligently to develop, in consultation with the client, an
investigative and legal defense strategy, including a theory of the case. As the matter
progresses, counsel should refine or alter the theory of the case as necessary, and
similarly adjust the investigative or defense strategy.

(d) Not all defense actions need to be taken immediately. If counsel has evidence of
innocence, mitigation, or other favorable information, defense counsel should discuss
with the client and decide whether, going to the prosecution with such evidence is in the
client’s best interest, and if so, when and how..

(e) Defense counsel should consider whether an opportunity to benefit from cooperation
with the prosecution will be lost if not pursued quickly, and if so, promptly discuss with
the client and decide whether such cooperation is in the client’s interest. Counsel should
timely act in accordance with such decisions.

(f) For each matter, defense counsel should consider what procedural and investigative
steps to take and motions to file, and not simply follow rote procedures learned from
prior matters. Defense counsel should not be deterred from sensible action merely
because counsel has not previously seen a tactic used, or because such action might incur
criticism or disfavor. Before acting, defense counsel should discuss novel or unfamiliar
matters or issues with colleagues or other experienced counsel, employing safeguards to
protect confidentiality and avoid conflicts of interest.

(g8) Whenever defense counsel is confronted with specialized factual or legal issues with
which counsel is unfamiliar, counsel should, in addition to researching and learning about
the issue personally, consider engaging or consulting with an expert in the specialized
area.

(h) Defense counsel should always consider interlocutory appeals or other collateral
proceedings as one option in response to any materially adverse ruling.
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Standard 4-3.8 Anticipated Unlawful Conduct

(a) If defense counsel anticipates that a client may engage in unlawful conduct, defense
counsel should advise the client concerning the meaning, scope and validity of the law
and the possible consequences of violating the law, and should advise the client to comply
with the law.

(b) Defense counsel should not knowingly propose, advise, or assist in a course of conduct
which defense counsel knows to be criminal or fraudulent, but defense counsel may
discuss the legal consequences of a proposed course of conduct with a client, and may
counsel or assist a client in a good faith effort to determine the validity, scope, meaning,
or application of the law.

(c) Defense counsel should not enter into an arrangement with persons or organizations
counsel knows to be engaged in ongoing criminal conduct, to provide representation on a
regular basis to the participants, if the legal services will knowingly assist the ongoing
criminal conduct. Counsel may agree in advance to represent clients as part of a good
faith effort to determine the validity, scope, meaning, or application of the law, or incident
to a general retainer for providing legal services to a person or enterprise engaged in
primarily legitimate activities, or if counsel’s services are intended to bring conduct into
conformance with the law.

(d) When unlawful conduct by a client is anticipated or has taken place, defense counsel
should be aware of and follow applicable ethical rules, including provisions that require
confidentiality and provisions that mandate or permit disclosures.

Standard 4-3.9 Duty to Keep Client Informed and Advised
About the Representation

(a) Defense counsel should keep the client reasonably and currently informed about
developments in and the progress of the lawyer’s services, including developments in
pretrial investigation, discovery, disposition negotiations, and preparing a defense.
Information should be sufficiently detailed so that the client can meaningfully participate
in the representation.

(b) Defense counsel should promptly comply with the client’'s reasonable requests for
information about the matter and for copies of or access to relevant documents, unless
the client's access to such information is restricted by law or court order. Counsel should
challenge such restrictions on the client’s access to information unless, after consultation
with the client, there is good reason not to do so.
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Standard 4-3.10 Maintaining Continuity of
Representation; Relationship with Successor Counsel

(a) Defense counsel who withdraws from a representation at any stage of a criminal
matter before its resolution should make reasonable efforts to assist the client in securing
competent defense counsel as successor counsel, and to not leave the client
unrepresented, unless the client otherwise directs.

(b) Defense counsel should make reasonable efforts to establish and maintain a
cooperative relationship with any prior, or successor, defense counsel in the
representation.

(c) When successor counsel enters a representation, prior counsel should still act to
protect the client’s privileges, confidences and secrets, and obtain consent (express or
implied) from the client before providing such information to the new counsel.

Standard 4-3.11 The Client’s File

(a) When a representation ends, if the client requests the client’s file, defense counsel
should provide it to the client or, with the client’'s consent, to successor counsel or other
authorized representative. Defense counsel should provide the client with notice of the
file’s disposition. Unless rules or statutes in the jurisdiction require otherwise, defense
offices may retain clients’ files unless a client requests the file. If the client’s file remains
with defense counsel, counsel should retain copies of essential portions until the client
provides further instructions or for at least the length of time consistent with statutes and
rules of the jurisdiction.

(b) During a representation, defense counsel should provide the client with the client's file
upon request, even if fees or costs are disputed or unpaid in whole or in part.

(c) Not everything in defense counsel’s files on a matter is the client’s, and the definition of
the contents of “the client’s file” may vary among jurisdictions. Original documents and
property delivered to the attorney by the client are part of the client's file, as are
correspondence and court filings in the client’'s matter.

(d) When a representation ends, defense counsel may seek a release from the client
regarding the representation, but may not unreasonably withhold the client’s file pending
such release.

Part IV: Investigation and Preparation
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Standard 4-4.1 Duty to Investigate and Engage
Investigators

(a) Defense counsel has a duty to investigate in all cases, and to determine whether there
is a sufficient factual basis for criminal charges.

(b) The duty to investigate is not terminated by factors such as the apparent force of the
prosecution’s evidence, a client's alleged admissions to others of facts suggesting guilt, a
client’s expressed desire to plead guilty or that there should be no investigation, or
statements to defense counsel supporting guilt.

(c) Defense counsel's investigative efforts should commence promptly and should explore
appropriate avenues that reasonably might lead to information relevant to the merits of
the matter, consequences of the criminal proceedings, and potential dispositions and
penalties. Although investigation will vary depending on the circumstances, it should
always be shaped by what is in the client’s best interests, after consultation with the client.
Defense counsel’s investigation of the merits of the criminal charges should include
efforts to secure relevant information in the possession of the prosecution, law
enforcement authorities, and others, as well as independent investigation. Counsel’s
investigation should also include evaluation of the prosecution’s evidence (including
possible re-testing or re-evaluation of physical, forensic, and expert evidence) and
consideration of inconsistencies, potential avenues of impeachment of prosecution
witnesses, and other possible suspects and alternative theories that the evidence may
raise.

(d) Defense counsel should determine whether the client’s interests would be served by
engaging fact investigators, forensic, accounting or other experts, or other professional
witnesses such as sentencing specialists or social workers, and if so, consider, in
consultation with the client, whether to engage them. Counsel should regularly re-
evaluate the need for such services throughout the representation.

(e) If the client lacks sufficient resources to pay for necessary investigation, counsel should
seek resources from the court, the government, or donors. Application to the court
should be made ex parte if appropriate to protect the client's confidentiality. Publicly
funded defense offices should advocate for resources sufficient to fund such investigative
expert services on a regular basis. If adequate investigative funding is not provided,
counsel may advise the court that the lack of resources for investigation may render legal
representation ineffective.
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Standard 4-4.2 Illegal and Unethical Investigation
Prohibited

Defense counsel should not use illegal or unethical means to obtain evidence or
information, or employ, instruct, or encourage others to do so.

Standard 4-4.3 Relationship With Witnesses

(a) “Witness” in this Standard means any person who has or might have information about
a matter, including victims and the client.

(b) Defense counsel should know and follow the law and rules of the jurisdiction regarding
victims and witnesses. In communicating with witnesses, counsel should know and abide
by law and ethics rules regarding the use of deceit and engaging in communications with
represented, unrepresented, and organizational persons.

(c) Defense counsel or counsel’s agents should seek to interview all witnesses, including
seeking to interview the victim or victims, and should not act to intimidate or unduly
influence any witness.

(d) Defense counsel should not use means that have no substantial purpose other than to
embarrass, delay, or burden, and not use methods of obtaining evidence that violate legal
rights. Defense counsel and their agents should not misrepresent their status, identity or
interests when communicating with a witness.

(e) Defense counsel should be permitted to compensate a witness for reasonable
expenses such as costs of attending court, depositions pursuant to statute or court rule,
and pretrial interviews, including transportation and loss of income. No other benefits
should be provided to witnesses, other than expert witnesses, unless authorized by law,
regulation, or well-accepted practice. All benefits provided to witnesses should be
documented so that they may be disclosed if required by law or court order. Defense
counsel should not pay or provide a benefit to a witness in order to, or in an amount that
is likely to, affect the substance or truthfulness of the witness’s testimony.

(f) Defense counsel should avoid the prospect of having to testify personally about the
content of a witness interview. An interview of routine witnesses (for example, custodians
of records) should not require a third-party observer. But when the need for
corroboration of an interview is reasonably anticipated, counsel should be accompanied
by another trusted and credible person during the interview. Defense counsel should
avoid being alone with foreseeably hostile witnesses.
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(g) It is not necessary for defense counsel or defense counsel’s agents, when interviewing
a witness, to caution the witness concerning possible self-incrimination or a right to
independent counsel. Defense counsel should, however, follow applicable ethical rules
that address dealing with unrepresented persons. Defense counsel should not discuss or
exaggerate the potential criminal liability of a witness with a purpose, or in a manner
likely, to intimidate the witness, to intimidate the witness, or to influence the truthfulness
or completeness of the witness’s testimony, or to change the witness's decision about
whether to provide information.

(h) Defense counsel should not discourage or obstruct communication between witnesses
and the prosecution, other than a client’'s employees, agents or relatives if consistent with
appOlicable ethical rules. Defense counsel should not advise any person, or cause any
person to be advised, to decline to provide the prosecution with information which such
person has a right to give. Defense counsel may, however, fairly and accurately advise
witnesses as to the likely consequences of their providing information, but only if done in
a manner that does not discourage communication.

(i) Defense counsel should give their witnesses reasonable notice of when their testimony
at a proceeding is expected, and should not require witnesses to attend judicial
proceedings unless their testimony is reasonably expected at that time, or their presence
is required by law. When witnesses’ attendance is required, defense counsel should seek
to reduce to a minimum the time witnesses must spend waiting at the proceedings.
Defense counsel should ensure that defense witnesses are given notice as soon as
practicable of scheduling changes which will affect their required attendance at judicial
proceedings.

(j) Defense counsel should not engage in any inappropriate personal relationship with any
victim or other witness.

Standard 4-44 Relationship With Expert Witnesses

(a) An expert may be engaged to prepare an evidentiary report or testimony, or for
consultation only. Defense counsel should know relevant rules governing expert
witnesses, including possibly different disclosure rules governing experts who are
engaged for consultation only.

(b) Defense counsel should evaluate all expert advice, opinions, or testimony
independently, and not simply accept the opinion of an expert based on employer,
affiliation or prominence alone.
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(c) Before engaging an expert, defense counsel should investigate the expert's credentials,
relevant professional experience, and reputation in the field. Defense counsel should also
examine a testifying expert's background and credentials for potential impeachment
issues. Before offering an expert as a witness, defense counsel should investigate the
scientific acceptance of the particular theory, method, or conclusions about which the
expert would testify.

(d) Defense counsel who engages an expert to provide a testimonial opinion should
respect the independence of the expert and should not seek to dictate the substance of
the expert's opinion on the relevant subject.

(e) Before offering an expert as a witness, defense counsel should seek to learn enough
about the substantive area of the expert's expertise, including ethical rules that may be
applicable in the expert's field, to enable effective preparation of the expert, as well as to
cross-examine any prosecution expert on the same topic. Defense counsel should explain
to the expert that the expert's role in the proceeding will be as an impartial witness called
to aid the fact-finders, explain the manner in which the examination of the expert is likely
to be conducted, and suggest likely impeachment questions the expert may be asked.

(f) Defense counsel should not pay or withhold a fee, or provide or withhold a benefit, for
the purpose of influencing an expert’s testimony. Defense counsel should not fix the
amount of the fee contingent upon the substance of an expert’s testimony or the result in
the case. Nor should defense counsel promise or imply the prospect of future work for
the expert based on the expert’s testimony.

(g) Subject to client confidentiality interests, defense counsel should provide the expert
with all information reasonably necessary to support a full and fair opinion. Defense
counsel should be aware, and explain to the expert, that all communications with, and
documents shared with, a testifying expert may be subject to disclosure to opposing
counsel. Defense counsel should be aware of expert discovery rules and act to protect
confidentiality, for example by not sharing with the expert client confidences and work
product that counsel does not want disclosed.

Standard 4-4.5 Compliance With Discovery Procedures

Defense counsel should timely respond to legally proper discovery requests, and make a
diligent effort to comply with legally proper disclosure obligations, unless otherwise
authorized by a court. When the prosecution makes requests for specific information,
defense counsel should provide specific responses rather than merely a general
acknowledgement of discovery obligations. Requests and responses should be tailored to
the case, and “boilerplate” requests and responses should be disfavored.
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Standard 4-4.6 Preparation for Court Proceedings, and
Recording and Transmitting Information

(a) Defense counsel should prepare in advance for court proceedings. Adequate
preparation depends on the nature of the proceeding and the time available, and will
often include: reviewing available documents; considering what issues are likely to arise
and the client's position regarding those issues; how best to present the issues and what
solutions might be offered; relevant legal research and factual investigation; and
contacting other persons who might be of assistance in addressing the anticipated issues.
If defense counsel has not had adequate time to prepare and is unsure of the relevant
facts or law, counsel should communicate to the court the limits of the defense counsel’s
knowledge or preparation.

(b) Defense counsel should appear at all hearings in cases assigned to them, unless with
good cause a substitute counsel is arranged. A defense attorney who substitutes at a
court proceeding for another attorney should be adequately informed about the case and
issues likely to come up at the proceeding and should adequately prepare.

(c) Defense counsel handling any court appearance should document what happens at
the proceeding, to aid counsel’s own memory and the client’s future reference, and so
that necessary information will be available to counsel who may handle the case in the
future.

(d) Defense counsel should take steps to ensure that any court order issued to the
defense is transmitted to the appropriate persons necessary to effectuate the order.

(e) A public criminal defense office should be provided sufficient resources and be
organized to permit adequate preparation for court proceedings.

Standard 4-4.7 Handling Physical Evidence With
Incriminating Implications

(@) Counseling the client: If defense counsel knows that the client possesses physical
evidence that the client may not legally possess (such as contraband or stolen property)
or evidence that might be used to incriminate the client, counsel should examine and
comply with the law and rules of the jurisdiction on topics such as obstruction of justice,
tampering with evidence, and protection for the client's confidentiality and against self-
incrimination. Counsel should then competently advise the client about lawful options and
obligations.
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(b) Permissible actions of the client. If requested or legally required, defense counsel may
assist the client in lawfully disclosing such physical evidence to law enforcement
authorities. Counsel may advise destruction of a physical item if its destruction would not
obstruct justice or otherwise violate the law or ethical obligations. Counsel may not assist
the client in conduct that counsel knows is unlawful, and should not knowingly and
unlawfully impede efforts of law enforcement authorities to obtain evidence.

(c) Confidentiality: Defense counsel should act in accordance with applicable
confidentiality laws and rules. In some circumstances, applicable law or rules may permit
or require defense counsel to disclose the existence of, or the client’s possession or
disposition of, such physical evidence.

(d) Receipt of physical evidence: Defense counsel should not take possession of such
physical evidence, personally or through third parties, and should advise the client not to
give such evidence to defense counsel, except in circumstances in which defense counsel
may lawfully take possession of the evidence. Such circumstances may include:

(i) when counsel reasonably believes the client intends to unlawfully destroy
or conceal such evidence;

(ii) when counsel reasonably believes that taking possession is necessary to
prevent physical harm to someone;

(iii) when counsel takes possession in order to produce such evidence, with
the client’s informed consent, to its lawful owner or to law enforcement
authorities;

(iv) when such evidence is contraband and counsel may lawfully take
possession of it in order to destroy it; and

(v) when defense counsel reasonably believes that examining or testing such
evidence is necessary for effective representation of the client.

(e) Compliance with legal obligations to produce physical evidence: If defense counsel
receives physical evidence that might implicate a client in criminal conduct, counsel
should determine whether there is a legal obligation to return the evidence to its source
or owner, or to deliver it to law enforcement or a court, and comply with any such legal
obligations. A lawyer who is legally obligated to turn over such physical evidence should
do so in a lawful manner that will minimize prejudice to the client.
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(f) Retention of producible item for examination. Unless defense counsel has a legal
obligation to disclose, produce, or dispose of such physical evidence, defense counsel may
retain such physical evidence for a reasonable time for a legitimate purpose. Legitimate
purposes for temporarily obtaining or retaining physical evidence may include: preventing
its destruction; arranging for its production to relevant authorities; arranging for its return
to the source or owner; preventing its use to harm others; and examining or testing the
evidence in order to effectively represent the client.

(g) Testing physical evidence. If defense counsel determines that effective representation
of the client requires that such physical evidence be submitted for forensic examination
and testing, counsel should observe the following practices:

(i) The item should be properly handled, packaged, labeled and stored, in a
manner designed to document its identity and ensure its integrity.

(ii) Any testing or examination should avoid, when possible, consumption of
the item, and a portion of the item should be preserved and retained to
permit further testing or examination.

(iii) Any person conducting such testing or examination should not, without
prior approval of defense counsel, conduct testing or examination in any
manner that will consume the item or otherwise destroy the ability for
independent re-testing or examination by the prosecution.

(iv) Before approving a test or examination that will entirely consume the
item or destroy the prosecution’s opportunity and ability to re-test the item,
defense counsel should provide the prosecution with notice and an
opportunity to object and seek an appropriate court order.

(v) If a motion objecting to consumptive testing or examination is filed, the
court should consider ordering procedures that will permit independent
evaluation of the defense’s analysis, including but not limited to:

(A) permitting a prosecution expert to be present during preparation
and testing of the evidence;

(B) video recording the preparation and testing of the evidence;

(O) still photography of the preparation and testing of evidence; and
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(D) access to all raw data, notes and other documentation relating to
the defense preparation and testing of the evidence.

(h) Client consent to accept a physical item. Before voluntarily taking possession from the
client of physical evidence that defense counsel may have a legal obligation to disclose,
defense counsel should advise the client of potential legal implications of the proposed
conduct and possible lawful alternatives, and obtain the client’s informed consent.

(i) Retention or return of item when law permits. If defense counsel reasonably
determines that there is no legal obligation to disclose physical evidence in counsel's
possession to law enforcement authorities or others, the lawyer should deal with the
physical evidence consistently with ethical and other rules and law. If defense counsel
retains the evidence for use in the client's representation, the lawyer should comply with
applicable law and rules, including rules on safekeeping property, which may require
notification to third parties with an interest in the property. Counsel should maintain the
evidence separately from privileged materials of other clients, and preserve it in a manner
that will not impair its evidentiary value. Alternatively, counsel may deliver the evidence to
a third-party lawyer who is also representing the client and will be obligated to maintain
the confidences of the client as well as defense counsel.

(j) Adoption of judicial and legislated procedures for handling physical
evidence. Courts and legislatures, as appropriate, should adopt procedures
regarding defense handling of such physical evidence, as follows:

(i) When defense counsel notifies the prosecution of the possession of such
evidence or produces such evidence to the prosecution, the prosecution
should be prohibited from presenting testimony or argument identifying or
implying the defense as the source of the evidence, except as provided in
Standard 3-3.6;

(i) When defense counsel reasonably believes that contraband does not
relate to a pending criminal investigation or prosecution, counsel may take
possession of the contraband and destroy it.

Part V: Control and Direction of Litigation

Standard 4-5.1 Advising the Client
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(a) Defense counsel should exercise independent professional judgment when advising a
client.

(b) Defense counsel should keep the client reasonably and regularly informed about the
status of the case. Before significant decision-points, and at other times if requested,
defense counsel should advise the client with candor concerning all aspects of the case,
including an assessment of possible strategies and likely as well as possible outcomes.
Such advisement should take place after counsel is as fully informed as is reasonably
possible in the time available about the relevant facts and law. Counsel should act
diligently and, unless time does not permit, advise the client of what more needs to be
done or considered before final decisions are made.

(c) Defense counsel should promptly communicate to the client every plea offer and all
significant developments, motions, and court actions or rulings, and provide advice as
outlined in this Standard.

(d) In rendering advice to the client, counsel should consider the client’s desires and views,
and may refer not only to law but also to other considerations such as moral, economic,
social or political factors that may be relevant to the client’s situation. Counsel should
attempt to distinguish for the client between legal advice and advice based on such other
considerations.

(e) Defense counsel should provide the client with advice sufficiently in advance of
decisions to allow the client to consider available options, and avoid unnecessarily rushing
the accused into decisions.

(f) Defense counsel should not intentionally understate or overstate the risks, hazards, or
prospects of the case or exert undue influence on the client’s decisions regarding a plea.

(g) Defense counsel should advise the client to avoid communication about the case with
anyone, including victims or other possible witnesses, persons in custody, family, friends,
and any government personnel, except with defense counsel’s approval, although where
the client is a minor consultation with parents or guardians may be useful. Counsel should
advise the client to avoid any contact with jurors or persons called for jury duty; and to
avoid either the reality or the appearance of any other improper activity.

(h) Defense counsel should consider and advise the client of potential benefits as well as
negative aspects of cooperating with law enforcement or the prosecution.

(i) After advising the client, defense counsel should aid the client in deciding on the best
course of action and how best to pursue and implement that course of action.
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Standard 4-5.2 Control and Direction of the Case

(a) Certain decisions relating to the conduct of the case are for the accused; others are for
defense counsel. Determining whether a decision is ultimately to be made by the client or
by counsel is highly contextual, and counsel should give great weight to strongly held
views of a competent client regarding decisions of all kinds.

(b) The decisions ultimately to be made by a competent client, after full consultation with
defense counsel, include:

(i) whether to proceed without counsel;
(i) what pleas to enter;
(iii) whether to accept a plea offer;

(iv) whether to cooperate with or provide substantial assistance to
the government;

(v) whether to waive jury trial;

(vi) whether to testify in his or her own behalf;
(vii) whether to speak at sentencing;

(viii) whether to appeal; and

(ix) any other decision that has been determined in the jurisdiction to belong
to the client.

(c) If defense counsel has a good faith doubt regarding the client’'s competence to make
important decisions, counsel should consider seeking an expert evaluation from a mental
health professional, within the protection of confidentiality and privilege rules if
applicable.

(d) Strategic and tactical decisions should be made by defense counsel, after consultation
with the client where feasible and appropriate. Such decisions include how to pursue plea
negotiations, how to craft and respond to motions and, at hearing or trial, what witnesses
to call, whether and how to conduct cross-examination, what jurors to accept or strike,
what motions and objections should be made, what stipulations if any to agree to, and
what and how evidence should be introduced.
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(e) If a disagreement on a significant matter arises between defense counsel and the
client, and counsel resolves it differently than the client prefers, defense counsel should
consider memorializing the disagreement and its resolution, showing that record to the
client, and preserving it in the file.

Standard 4-5.3 Obligations of Stand-By Counsel

(a) An attorney whose assigned duty is to actively assist a pro se criminally accused person
should permit the accused to make the final decisions on all matters, including strategic
and tactical matters relating to the conduct of the case, while still providing the attorney’s
best advice.

(b) An attorney whose assigned duty is to assist a pro se criminally accused person only
when the accused requests assistance may bring to the attention of the accused steps
that could be potentially beneficial or dangerous to the accused, but should not actively
participate in the conduct of the defense unless requested by the accused or as directed
by the court.

(c) In either case, the assigned attorney should respect the accused'’s right to develop and
present the accused’s own case, while still advising the accused of potential benefits and
dangers the attorney perceives in the course of the litigation. Such an attorney should be
fully prepared about the matter, in order to offer such advice and in case the court and
the accused determine that the full representation role should be transferred to defense
counsel at some point during the criminal proceedings.

Standard 4-5.4 Consideration of Collateral Consequences

(a) Defense counsel should identify, and advise the client of, collateral consequences that
may arise from charge, plea or conviction. Counsel should investigate consequences
under applicable federal, state, and local laws, and seek assistance from others with
greater knowledge in specialized areas in order to be adequately informed as to the
existence and details of relevant collateral consequences. Such advice should be provided
sufficiently in advance that it may be fairly considered in a decision to pursue trial, plea, or
other dispositions.

(b) When defense counsel knows that a consequence is particularly important to the
client, counsel should advise the client as to whether there are procedures for avoiding,
mitigating or later removing the consequence, and if so, how to best pursue or prepare
for them.
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(c) Defense counsel should include consideration of potential collateral consequences in
negotiations with the prosecutor regarding possible dispositions, and in communications
with the judge or court personnel regarding the appropriate sentence or conditions, if
any, to be imposed.

Standard 4-5.5 Special Attention to Immigration Status
and Consequences

(a) Defense counsel should determine a client’s citizenship and immigration status,
assuring the client that such information is important for effective legal representation
and that it should be protected by the attorney-client privilege. Counsel should avoid any
actions that might alert the government to information that could adversely affect the
client.

(b) If defense counsel determines that a client may not be a United States citizen, counsel
should investigate and identify particular immigration consequences that might follow
possible criminal dispositions. Consultation or association with an immigration law expert
or knowledgeable advocate is advisable in these circumstances. Public and appointed
defenders should develop, or seek funding for, such immigration expertise within their
offices.

(c) After determining the client’'s immigration status and potential adverse consequences
from the criminal proceedings, including removal, exclusion, bars to relief from removal,
immigration detention, denial of citizenship, and adverse consequences to the client’s
immediate family, counsel should advise the client of all such potential consequences and
determine with the client the best course of action for the client’s interests and how to
pursue it.

(d) If a client is convicted of a removable offense, defense counsel should advise the client
of the serious consequences if the client illegally returns to the United States.

Part VI: Disposition Without Trial

Standard 4-6.1 Duty to Explore Disposition Without Trial

(a) Defense counsel should be open, at every stage of a criminal matter and after
consultation with the client, to discussions with the prosecutor concerning disposition of
charges by guilty plea or other negotiated disposition. Counsel should be knowledgeable
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about possible dispositions that are alternatives to trial or imprisonment, including
diversion from the criminal process.

(b) In every criminal matter, defense counsel should consider the individual circumstances
of the case and of the client, and should not recommend to a client acceptance of a
disposition offer unless and until appropriate investigation and study of the matter has
been completed. Such study should include discussion with the client and an analysis of
relevant law, the prosecution’s evidence, and potential dispositions and relevant collateral
consequences. Defense counsel should advise against a guilty plea at the first
appearance, unless, after discussion with the client, a speedy disposition is clearly in the
client's best interest.

Standard 4-6.2 Negotiated Disposition Discussions

(a) As early as practicable, and preferably before engaging in disposition discussions with
the prosecutor, defense counsel should discuss with and advise the client about possible
disposition options.

(b) Once discussions with the prosecutor begin, defense counsel should keep the accused
advised of relevant developments. Defense counsel should promptly communicate and
explain to the client any disposition proposals made by the prosecutor, while explaining
that presenting the prosecution’s offer does not indicate counsel’'s unwillingness to go to
trial.

(c) Defense counsel should ensure that the client understands any proposed disposition
agreement, including its direct and possible collateral consequences.

(d) Defense counsel should not recommend to a defendant acceptance of a disposition
without appropriate investigation. Before accepting or advising a disposition, defense
counsel should request that the prosecution disclose any information that tends to
negate guilt, mitigates the offense or is likely to reduce punishment.

(e) Defense counsel may make a recommendation to the client regarding disposition
proposals, but should not unduly pressure the client to make any particular decision.

(f) Defense counsel should not knowingly make false statements of fact or law in the
course of disposition discussions.

(g) Defense counsel should be aware of possible benefits from early cooperation with the
government, but should also consider possible disadvantages. Counsel should fully advise
the client about the client's overall interests before recommending any cooperation-
dependent disposition.
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(h) Defense counsel should not negotiate an aggregate disposition for multiple clients,
even if joint representation was initially appropriate under applicable conflict provisions.

(i) Defense counsel should not recommend concessions favorable to one client by any
agreement which is detrimental to the legitimate interests of a client in another case,
unless both clients give their fully-informed consent.

Standard 4-6.3 Plea Agreements and Other Negotiated
Dispositions

(a) Defense counsel should ensure that any written disposition agreement accurately and
completely reflects the precise terms of the agreement, including the prosecution’s
promises and the client’s obligations and whether any dismissal of charges will be with or
without prejudice to later reinstatement.

(b) During any court hearing regarding a negotiated disposition, defense counsel should
ensure that all relevant details of the negotiated agreement are placed on the record, and
that the record fully reflects any factors necessary to protect the client's best interests.
Although the presumption is that the record will be public, in some cases the record (or a
portion) may be sealed for good cause or as required by applicable rule or statute.

(c) Defense counsel should fully prepare the client for any hearing before a court related
to entering or accepting a negotiated disposition, and for any pre-disposition or post-
disposition interview conducted by the prosecution or by court agents such as
presentence investigators or probation officers. Counsel should ordinarily be present at
any such interview to protect the client's interests there.

(d) In appropriate cases counsel should consider, and with the consent of the client seek,
entry of a disposition and immediate sentencing without a presentence investigation.

(e) Defense counsel should investigate and be knowledgeable about sentencing
procedures, law, and alternatives, collateral consequences and likely outcomes, and the
practices of the sentencing judge, and advise the client on these topics before permitting
the client to enter a negotiated disposition. Counsel should also consider and explain to
the client how specific terms of an agreement are likely to be implemented.

(f) If defense counsel believes that prosecutorial conduct or conditions (such as
unreasonably speedy deadlines or refusal to provide discovery) have unfairly influenced
the client’s disposition decision, defense counsel should bring the circumstances to the
attention of the court on the record, unless after consultation with the client, it is agreed
that the risk of losing the negotiated disposition outweighs other considerations.

https://www.americanbar.org/groups/criminal_justice/resources/standards/defense-function/ 38/54



Docusign Envelope ID: 756C3194-1A4C-8FD6-83A1-60A1F745FBOF .
VI 20, U.UU FIVI Defense Function

Standard 4-6.4 Opposing Waivers of Rights in Disposition
Agreements

(a) Defense counsel should not accept disposition agreement waivers of post-conviction
claims addressing ineffective assistance of counsel, prosecutorial misconduct, or
destruction of evidence, unless such claims are based on past instances of such conduct
that are specifically identified in the agreement or in the transcript of proceedings that
address the agreement. If a proposed disposition agreement contains such a waiver
regarding ineffective assistance of counsel, defense counsel should ensure that the
defendant has consulted with independent counsel regarding the waiver before agreeing
to the disposition.

(b) In addition to claims addressed in (a), defense counsel should not agree to waivers of
any other important defense rights such as the right to appeal (including sentencing
appeals), to receiveBrady discovery, or to contest the conviction or sentence in collateral
proceedings, unless after consultation with the client it is agreed that the risk of losing the
negotiated disposition outweighs other considerations. In negotiations, counsel should
request the prosecution to provide specific, individualized reasons for the inclusion of
such waivers. Counsel should also consult with the client about whether to object to such
waivers in court.

(c) Counsel should not recommend acceptance of any disposition agreement waivers
without fully assessing and discussing with the client the impact of any waiver on the
defendant’s individualized circumstances. Defense counsel should demand that any such
waiver include at the very least an exception for a subsequent showing of manifest
injustice based on newly discovered evidence, or actual innocence.

(d) Even if the client wishes to agree to such waivers after fully informed consultation,
defense counsel should consider challenging the legitimacy of any such waiver if the
challenge can be made without harming the client’s interests.

Part VII: Court Hearings and Trial

Standard 4-7.1 Scheduling Court Hearings

Final control over the scheduling of court appearances, hearings and trials in criminal
matters should rest with the court rather than the parties. When defense counsel is aware
of facts that would affect scheduling, defense counsel should advise the court and, if the
facts are case-specific, the prosecutor.
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Standard 4-7.2 Civility with Courts, Prosecutors, and
Others

(a) As an officer of the court, defense counsel should support the authority and dignity of
the court by adherence to codes of professionalism and by manifesting a courteous and
professional attitude toward the judge, opposing counsel, witnesses, jurors, courtroom
staff and others. In court as elsewhere, the defense counsel should not display or act out
of any improper or unlawful bias.

(b) In all contacts with judges, defense counsel should maintain a professional and
independent relationship. Defense counsel should not engage in unauthorized ex

parte discussions with, or submission of material to, a judge relating to a particular matter
which is, or is likely to be, before the judge. With regard to generalized matters requiring
judicial discussion (for example, case-management or administrative matters), defense
counsel should invite a representative prosecutor to join in the discussion to the extent
practicable.

(c) When ex parte communications or submissions are authorized, defense counsel
should inform the court of material facts known to counsel (other than those protected by
a valid privilege), including facts that are adverse, sufficient to enable the court to make
an informed decision. Except when non-disclosure is authorized, counsel should notify
opposing counsel that an ex parte contact has occurred, without disclosing its content
unless permitted.

(d) When court is in session, unless otherwise permitted by the court, defense counsel
should address the court and should not address other counsel directly on any matter
relating to the case.

(e) In written filings, defense counsel should respectfully evaluate and respond as
appropriate to opposing counsel’'s arguments and representations, and avoid
unnecessary personalized disparagement.

(f) Defense counsel should comply promptly and civilly with a court’s orders or seek
appropriate relief from such order. If defense counsel considers an order to be
significantly erroneous or prejudicial, counsel should ensure that the record adequately
reflects the events. Defense counsel has a right to make respectful objections and
reasonable requests for reconsideration, and to seek other relief as the law permits. If a
judge prohibits making an adequate objection, proffer, or record, counsel may take other
lawful steps to protect the client's rights.
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(g) Defense counsel should develop and maintain courteous and civil working
relationships with judges and prosecutors, and should cooperate with them in developing
solutions to address ethical, scheduling, or other issues that may arise in particular cases
or generally in the criminal justice system. Defense counsel should cooperate with courts
and organized bar associations in developing codes of professionalism and civility, and
should abide by such codes that apply in their jurisdiction.

Standard 4-7.3 Selection of Jurors

(a) Defense counsel should be aware of legal standards that govern the selection of jurors,
and be prepared to discharge effectively the defense function in the selection of the jury,
including raising appropriate issues concerning the method by which the jury panel was
selected and exercising challenges for cause and peremptory challenges.

(b) Defense counsel should not strike jurors based on any criteria rendered impermissible
by the constitution, statutes, or applicable rules of the jurisdiction or these standards,
including race, sex, religion, national origin, disability, sexual orientation or gender
identity. Defense counsel should consider challenging a prosecutor’'s peremptory
challenges that appear to be based on such criteria.

(c) In cases in which defense counsel conducts a pretrial investigation of the background
of potential jurors, the investigative methods used should not harass, intimidate, unduly
embarrass, or invade the privacy of potential jurors. Absent special circumstances, such
investigation should be restricted to review of records and sources of information already
in existence and to which access is lawfully allowed.

(d) The opportunity to question jurors personally should be used solely to obtain
information relevant to the well-informed exercise of challenges. Defense counsel should
not seek to commit jurors on factual issues likely to arise in the case, or to suggest facts or
arguments that the defense counsel reasonably should know are likely to be barred at
trial. Voir dire should not be used to argue counsel’s case to the jury, or to unduly
ingratiate counsel with the jurors.

(e) During voir dire, defense counsel should seek to minimize any undue embarrassment
or invasion of privacy of potential jurors, for example by seeking to inquire into sensitive
matters outside the presence of other potential jurors, while still enabling fair and
efficient juror selection.

(f) If the court does not permit voir dire by counsel, defense counsel should provide the
court with suggested questions in advance if possible, and request specific follow-up
guestions during the selection process when necessary to ensure fair juror selection.
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(g) If defense counsel has reliable information that conflicts with a potential juror’s
responses, or that reasonably would support a “for cause” challenge by any party, defense
counsel should inform the court and, unless the court orders otherwise, the prosecutor.

Standard 4-7.4 Relationship With Jurors

(a) Defense counsel should not communicate with persons counsel knows to be
summoned for jury duty or impaneled as jurors, prior to or during trial, other than in the
lawful conduct of courtroom proceedings. Defense counsel should avoid even the
appearance of improper communications with jurors, and minimize any out-of-court
proximity to or contact with jurors. Where out-of-court contact cannot be avoided,
counsel should not communicate about or refer to the specific case.

(b) Defense counsel should treat jurors with courtesy and respect, while avoiding a show
of undue solicitude for their comfort or convenience.

(c) After discharge of a juror, defense counsel should avoid contacts that may harass or
embarrass the juror, that criticize the jury’s actions or verdict, or that express views that
could otherwise adversely influence a juror’s future jury service. Defense counsel should
know and comply with applicable rules and law governing the subject.

(d) After a jury is discharged, defense counsel may, if no statute, rule or order prohibits
such action, communicate with jurors to investigate whether a verdict may be subject to
legal challenge, or to evaluate counsel's performance for improvements in the future.
Counsel should consider requesting the court to instruct the jury that, if it is not
prohibited by law, it is not improper for jurors to discuss the case with the lawyers,
although they are not required to do so. Any post-discharge communication with a juror
should not disparage the criminal justice system and the jury trial process, and should not
express criticism of the jury’s actions or verdict.

(e) Defense counsel who learns reasonably reliable information that there was a problem
with jury deliberations or conduct that could support an attack on the client’s judgment of
conviction and that is recognized as potentially valid in the jurisdiction, should promptly
report that information to the appropriate judicial officer and, unless the court orders
otherwise, to the prosecution.

Standard 4-7.5 Opening Statement at Trial

(a) Defense counsel should be aware of the importance of an opening statement and,
except in unusual cases, give an opening statement immediately after the prosecution’s,
before the presentation of evidence begins. Any decision to defer the opening statement
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should be fully discussed with the client, and a record of the reasons for such decision
should be made for the file.

(b) Defense counsel’s opening statement at trial should be confined to a fair statement of
the case from defense counsel’s perspective, and discussion of evidence that defense
counsel reasonably believes in good faith will be available, offered, and admitted. A
deferred opening should focus on the defense evidence and theory of the case and not be
a closing argument.

(c) Defense counsel’s opening statement should be made without expressions of personal
opinion, vouching for witnesses, inappropriate appeals to emotion, or personal attacks on
opposing counsel.

(d) When defense counsel has reason to believe that a portion of the opening statement
may be objectionable, counsel should raise that point with opposing counsel and, if
necessary, the court, in advance. Similarly, visual aids or exhibits that defense counsel
intends to use during opening statement should be shown to the prosecutor in advance.

Standard 4-7.6 Presentation of Evidence

(a) Defense counsel has no obligation to present evidence, and should always consider, in
consultation with the client, whether a decision not to present evidence may be in the
client's best interest. In making this decision, defense counsel should consider the impact
of any evidence the defense would present and the potential damage that prosecution
cross-examination or a rebuttal case could do, as well as the quality of the prosecution’s
evidence.

(b) Defense counsel should not knowingly offer false evidence for its truth, whether by
documents, tangible evidence, or the testimony of witnesses, or fail to take reasonable
remedial measures upon discovery of material falsity in evidence offered by the defense,
unless the court or specific authority in the jurisdiction otherwise permits.

(c) If defense counsel reasonably believes that there has been misconduct by opposing
counsel, a witness, the court or other persons that affects the fair presentation of the
evidence, defense counsel should challenge the perceived misconduct by appealing or
objecting to the court or through other appropriate avenues, and not by engaging in
retaliatory conduct that defense counsel knows is improper.

(d) Defense counsel should not bring to the attention of the trier of fact matters that
defense counsel knows to be inadmissible, whether by offering or displaying inadmissible
evidence, asking legally objectionable questions, or making impermissible comments or

https://www.americanbar.org/groups/criminal_justice/resources/standards/defense-function/ 43/54



Docusign Envelope ID: 756C3194-1A4C-8FD6-83A1-60A1F745FBOF .
VI 20, U.UU FIVI Defense Function

arguments. If defense counsel is uncertain about the admissibility of evidence, counsel
should seek and obtain resolution from the court before the hearing or trial if possible,
and reasonably in advance of the time for proffering the evidence before a jury.

(e) Defense counsel should exercise strategic judgment regarding whether to object or
take exception to evidentiary rulings that are materially adverse to the client, and not
make every possible objection. Defense counsel should not make objections without a
reasonable basis, or for improper reasons such as to harass or to break the flow of
opposing counsel’'s presentation. Defense counsel should make an adequate record for
appeal, and consider the possibility of an interlocutory appeal regarding significant
adverse rulings if available.

(f) Defense counsel should not display tangible evidence (and should object to such
display by the prosecutor), until it is admitted into evidence, except insofar as its display is
necessarily incidental to its tender, although counsel may seek permission to display
admissible evidence during opening statement. Defense counsel should avoid displaying
even admitted evidence in a manner that is unduly prejudicial.

Standard 4-7.7 Examination of Witnesses in Court

(a) Defense counsel should conduct the examination of witnesses fairly and with due
regard for dignity and legitimate privacy concerns, and without seeking to intimidate or
humiliate a witness unnecessarily.

(b) Defense counsel’s belief or knowledge that a witness is telling the truth does not
preclude vigorous cross-examination, even though defense counsel’s cross-examination
may cast doubt on the testimony.

(c) Defense counsel should not call a witness in the presence of the jury when counsel
knows the witness will claim a valid privilege not to testify. If defense counsel is unsure
whether a particular witness will claim a privilege to not testify, counsel should alert the
court and the prosecutor in advance and outside the presence of the jury.

(d) Defense counsel should not ask a question which implies the existence of a factual
predicate for which a good faith belief is lacking.

Standard 4-7.8 Closing Argument to the Trier of Fact

(@) In closing argument to a jury (or to a judge sitting as trier of fact), defense counsel may
argue all reasonable inferences from the evidence in the record. Defense counsel should,
to the extent time permits, review the evidence in the record before presenting closing
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argument. Defense counsel should not knowingly misstate the evidence in the record, or
argue inferences that counsel knows have no good-faith support in the record.

(b) Defense counsel should not argue in terms of counsel’s personal opinion, and should
not imply special or secret knowledge of the truth or of witness credibility.

(c) Defense counsel should not make arguments calculated to appeal to improper
prejudices of the jury.

(d) Defense counsel should not argue to the jury that the jury should not follow its oath to
consider the evidence and follow the law.

(e) Defense counsel may respond fairly to arguments made in the prosecution’s initial
closing argument. Defense counsel should object and request relief from the court
regarding prosecution arguments it believes are improper, rather than responding with
arguments that counsel knows are improper.

(f) If the prosecution is permitted a rebuttal argument, defense counsel should craft the
defense closing argument to anticipate the government's rebuttal. If defense counsel
believes the prosecution’s rebuttal closing argument is or was improper, defense counsel
should timely object and consider requesting relief from the court, including an
instruction that the jury disregard the improper portion of the argument or an
opportunity to reopen argument and respond before the factfinder.

Standard 4-7.9 Facts Outside the Record

When before a jury, defense counsel should not knowingly refer to, or argue on the basis
of, facts outside the record, unless such facts are matters of common public knowledge
based on ordinary human experience or are matters of which a court clearly may take
judicial notice, or are facts that counsel reasonably believes will be entered into the record
at that proceeding. In a nonjury context counsel may refer to extra-record facts relevant
to issues about which the court specifically inquires, but should note that they are outside
the record.

Standard 4-7.10 Comments by Defense Counsel After
Verdict or Ruling

(a) Defense counsel may publicly express respectful disagreement with an adverse court
ruling or jury verdict, and may indicate that the defendant maintains innocence and
intends to pursue lawful options for review. Defense counsel should refrain from public
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criticism of any participant. Public comments after a verdict or ruling should be respectful
of the legal system and process.

(b) Defense counsel may publicly praise a favorable court verdict or ruling, compliment
participants, supporters, and others who aided in the matter, and note the social value of
the ruling or event. Defense counsel should not publicly gloat or seek personal
aggrandizement regarding a verdict or ruling.

Standard 4-7.11 Motions For Acquittal During Trial

Defense counsel should move, outside the presence of the jury, for acquittal after the
close of the prosecution’s evidence and at the close of all evidence, and be aware of
applicable rules regarding waiver and preservation of issues when no or an inadequate
motion is made.

Part VIII: Post-Trial Motions and Sentencing

Standard 4-8.1 Post-Trial Motions

(a) Defense counsel should know the relevant rules governing post-trial motions and, if
the trier of fact renders a judgment of guilty, timely present all motions necessary to
protect the client’s rights, including the defendant’s right to appeal all aspects of the case.
A motion for acquittal notwithstanding a verdict should be filed absent rare and unusual
circumstances, and counsel should consider the strategic value of a motion for a new trial.
Defense counsel should file only those motions that have a non-frivolous legal basis.

(b) Unless contrary to the client’s best interests or otherwise agreed or provided by law,
defense counsel should ordinarily to represent the client in post-trial proceedings in the
trial court. Defense counsel should consider, however, whether the client's best interests
would be served by substitution of new counsel for post-trial motions.

(c) If a post-trial motion is based on ineffective assistance of counsel, defense counsel
should seek to withdraw in accordance with the law regarding withdrawal and aid the
client in obtaining substitute counsel.

Standard 4-8.2 Reassessment of Options After Trial

After a guilty verdict and before sentencing, defense counsel should, in consultation with
the client, reassess prior decisions made in the case, whether by counsel or others, in light

https://www.americanbar.org/groups/criminal_justice/resources/standards/defense-function/ 46/54



Docusign Envelope ID: 756C3194-1A4C-8FD6-83A1-60A1F745FBOF .
VI 20, U.UU FIVI Defense Function

of all changed circumstances, and pursue options that now seem appropriate, including
possible motions to set or reduce bail or conditions, and possible cooperation with the
prosecution if in the client's best interests.

Standard 4-8.3 Sentencing

(a) Early in the representation, and throughout the pendency of the case, defense counsel
should consider potential issues that might affect sentencing. Defense counsel should
become familiar with the client’s background, applicable sentencing laws and rules, and
what options might be available as well as what consequences might arise if the client is
convicted. Defense counsel should be fully informed regarding available sentencing
alternatives and with community and other resources which may be of assistance in
formulating a plan for meeting the client’'s needs. Defense counsel should also consider
whether consultation with an expert specializing in sentencing options or other
sentencing issues is appropriate.

(b) Defense counsel's preparation before sentencing should include learning the court’s
practices in exercising sentencing discretion; the collateral consequences of different
sentences; and the normal pattern of sentences for the offense involved, including any
guidelines applicable for either sentencing and, where applicable, parole. The
consequences (including reasonably foreseeable collateral consequences) of potential
dispositions should be explained fully by defense counsel to the client.

(c) Defense counsel should present all arguments or evidence which will assist the court
or its agents in reaching a sentencing disposition favorable to the accused. Defense
counsel should ensure that the accused understands the nature of the presentence
investigation process, and in particular the significance of statements made by the
accused to probation officers and related personnel. Defense counsel should cooperate
with court presentence officers unless, after consideration and consultation, it appears
not to be in the best interests of the client. Unless prohibited, defense counsel should
attend the probation officer's presentence interview with the accused and meet in person
with the probation officer to discuss the case.

(d) Defense counsel should gather and submit to the presentence officers, prosecution,
and court as much mitigating information relevant to sentencing as reasonably possible;
and in an appropriate case, with the consent of the accused, counsel should suggest
alternative programs of service or rehabilitation or other non-imprisonment options,
based on defense counsel’s exploration of employment, educational, and other
opportunities made available by community services.
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(e) If a presentence report is made available to defense counsel, counsel should seek to
verify the information contained in it, and should supplement or challenge it if necessary.
Defense counsel should either provide the client with a copy or (if copying is not allowed)
discuss counsel’s knowledge of its contents with the client. In many cases, defense
counsel should independently investigate the facts relevant to sentencing, rather than
relying on the court’s presentence report, and should seek discovery or relevant
information from governmental agencies or other third-parties if necessary.

(f) Defense counsel should alert the accused to the right of allocution. Counsel should
consider with the client the potential benefits of the judge hearing a personal statement
from the defendants as contrasted with the possible dangers of making a statement that
could adversely impact the sentencing judge’s decision or the merits of an appeal.

(g) If a sentence of imprisonment is imposed, defense counsel should seek the court’s
assistance, including an on-the-record statement by the court if possible, recommending
the appropriate place of confinement and types of treatment, programming and
counseling that should be provided for the defendant in confinement.

(h) Once the sentence has been announced, defense counsel should make any objections
necessary for the record, seek clarification of any unclear terms, and advise the client of
the meaning and effects of the judgment, including any known collateral consequences.
Counsel should also note on the record the intention to appeal, if that decision has
already been made with the client.

(i) If the client has received an imprisonment sentence and an appeal will be taken,
defense counsel should determine whether bail pending appeal is appropriate and, if so,
request it.

Part IX: Appeals and Post-Conviction Remedies

Standard 4-9.1 Preparing to Appeal

(a) If a client is convicted, defense counsel should explain to the client the meaning and
consequences of the court’s judgment and the client’s rights regarding appeal. Defense
counsel should provide the client with counsel’s professional judgment as to whether
there are meritorious grounds for appeal and the possible, and likely, results of an appeal.
Defense counsel should also explain to the client the advantages and disadvantages of an
appeal including the possibility that the government might cross-appeal, and the
possibility that if the client prevails on appeal, a remand could result in a less favorable
disposition. Counsel should also be familiar with, and discuss with the client, possible
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interactions with other post-conviction procedures such as habeas corpus rules and
actions.

(b) The ultimate decision whether to appeal should be the client’s. Defense counsel should
consider engaging or consulting with an expert in criminal appeals in order to determine
issues related to making a decision to appeal.

(c) Defense counsel should take whatever steps are necessary to protect the client’s rights
of appeal, including filing a timely notice of appeal in the trial court, even if counsel does
not expect to continue as counsel on appeal.

(d) Defense counsel should explain to the client that the client has a right to counsel on
appeal (appointed, if the client is indigent), and that there are lawyers who specialize in
criminal appeals. Defense counsel should candidly explore with the client whether trial
counsel is the appropriate lawyer to represent the client on appeal, or whether a lawyer
specializing in appellate work should be consulted, added or substituted.

Standard 4-9.2 Counsel on Appeal

(a) Appellate defense counsel should seek the cooperation of the client’s trial counsel in
the evaluation of potential appellate issues. A client’s trial counsel should provide such
assistance as is possible, including promptly providing the file of the case to appellate
counsel.

(b) When evaluating the case for appeal, appellate defense counsel should consider all
issues that might affect the validity of the judgment of conviction and sentence, including
any that might require initial presentation in a trial court. Counsel should consider raising
on appeal even issues not objected to below or waived or forfeited, if in the best interests
of the client.

(c) After examining the record and the relevant law, counsel should provide counsel's best
professional evaluation of the issues that might be presented on appeal. Counsel should
advise the client about the probable and possible outcomes and consequences of a
challenge to the conviction or sentence.

(d) Even if a client has agreed to a waiver of appeal, counsel should follow a client’s
direction to file an appeal if there are non-frivolous grounds to argue that the waiver is
not binding or that the appeal should otherwise be heard.

(e) Appellate defense counsel should not file a brief that counsel reasonably believes is
devoid of merit. However, counsel should not conclude that a defense appeal lacks merit
until counsel has fully examined the trial court record and the relevant legal authorities. If
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appellate counsel does so conclude, counsel should fully discuss that conclusion with the
client, and explain the “no merit” briefing process applicable in the jurisdiction if available.
Counsel should endeavor to persuade the client to abandon a frivolous appeal, and to
eliminate appellate contentions lacking in substance. If the client ultimately demands that
a no-merit brief not be filed, defense counsel should seek to withdraw.

(f) If the client chooses to proceed with a non-frivolous appeal against the advice of
counsel, counsel should present the appeal. When counsel cannot continue without
misleading the court, counsel may request permission to withdraw.

(g) Appellate counsel should discuss with the client the arguments to present in appellate
briefing and at argument, and should diligently attempt to accommodate the client’s
wishes. If the client desires to raise an argument that is colorable, counsel should work
with the client to an acceptable resolution regarding the argument. If appellate counsel
decides not to brief all of the issues that the client wishes to include, appellate counsel
should inform the client of pro se briefing rights and consider providing the appellate
court with a list of additional issues the client would like to present.

(h) In a jurisdiction that has an intermediate appellate court, appellate defense counsel
should ordinarily continue to represent the client after the intermediate court renders a
decision if further appeals are likely, unless a retainer agreement provides otherwise, new
counsel is substituted, or a court permits counsel to withdraw. Similarly, unless a retainer
agreement provides otherwise, new counsel is substituted, or a court permits counsel to
withdraw, appellate counsel should ordinarily continue to represent the client through all
stages of a direct appeal, including review in the United States Supreme Court.

(i) If trial defense counsel will not remain as appellate counsel, trial counsel should notify
the client of any applicable time limits, act to preserve the client’s appellate rights if
possible, and cooperate and assist in securing qualified appellate counsel. If appellate
counsel’'s representation ends but further appellate review is possible, appellate counsel
should advise the client of further options and deadlines, such as for a petition

for certiorari.

(j) When the prosecution appeals a ruling that was favorable to the client, defense counsel
should analyze the issues and possible implications for the client and act to zealously
protect the client’s interests. If the prosecution is appealing, defense counsel should
consider adding or consulting with an appellate expert about the matter.

(k) When the law permits the filing of interlocutory appeals or writs to challenge adverse
trial court rulings, defense counsel should consider whether to file an interlocutory appeal
and, after consultation with the client, vigorously pursue such an appeal if in the client’s
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interest. If the prosecution files an interlocutory appeal, defense counsel should act in
accordance with the foregoing paragraphs.

Standard 4-9.3 Conduct of Appeal

(a) Before filing an appellate brief, appellate defense counsel should consult with the
client about the appeal, and seek to meet with the client unless impractical.

(b) Appellate counsel should be aware of opportunities to favorably affect or resolve a
defendant’s appeal by motions filed in the appellate court, before filing a merits brief.

(c) Counsel should understand the complex rules that govern whether arguments listed or
omitted on direct appeal can limit issues available in later collateral proceedings, and not
unnecessarily or unknowingly abandon arguments that should be preserved. Counsel
should explicitly label federal constitutional arguments as such, in order to preserve later
federal litigation options.

(d) Appellate counsel should be aware of applicable rules relating to securing all necessary
record documents, transcripts, and exhibits, and ensure that all such items necessary to
effectively prosecute the appeal are properly and timely ordered. Before filing the brief,
appellate counsel should ordinarily examine the docket sheet, all transcripts, trial exhibits
and record documents, not just those designated by another lawyer or the client. Counsel
should consider whether, and how appropriately, to augment the record with any other
matters, documents or evidence relevant to effective prosecution of the client’s appeal.
Appellate counsel should seek by appropriate motion, filed in either the trial or the
appellate court, to make available for the appeal any necessary, relevant extra-record
matters.

(e) Appellate counsel should be diligent in perfecting appeals and expediting their prompt
submission to appellate courts, and be familiar with and follow all applicable appellate
rules, while also protecting the client’s best interests on appeal.

(f) Appellate counsel should be accurate in referring to the record and the authorities
upon which counsel relies in the presentation to the court of briefs and oral argument.
Appellate counsel should present directly adverse authority in the controlling jurisdiction
of which counsel is aware and that has not been presented by other counsel in the
appeal.

(g) Appellate counsel should not intentionally refer to or argue on the basis of facts
outside the record on appeal, unless such facts are matters of common public knowledge
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based on ordinary human experience or are other matters of which the court properly
may take judicial notice.

(h) If the appeal is set for oral argument, appellate counsel should explain to an out-of-
custody client that the client is permitted to attend, and that attending the argument may
have certain strategic advantages and disadvantages. If after consultation the client
desires to attend the argument, counsel should help the client to be present. If the client
is in custody, counsel should request a tape or transcript of the oral argument, and
consider filing a motion for the government to transport client to the argument.

(i) Appellate counsel should be aware of local rules and practices that may apply to oral
arguments, including, for example, rules that apply to the submission of subsequent
authorities or the use of demonstrative aids or exhibits during argument.

(j) If appellate counsel’s study of the record reveals that an ineffective assistance of trial
counsel claim should be made, appellate counsel should weigh the advantages and
disadvantages of raising an ineffective assistance claim on the existing record versus
pursuing such a claim in the trial court either before, or after, the appeal is heard. Counsel
should also learn the rules, if any, of the particular jurisdiction regarding this issue.

(k) Appellate counsel should consider, in preparing the appellate briefing, whether there
might be any potential grounds for relief using other post-conviction remedies (such as
habeas corpus), and consult with the client regarding timing and who might represent the
clientin such actions.

Standard 4-9.4 New or Newly-Discovered Law or
Evidence of Innocence or Wrongful Conviction or
Sentence

(a) When defense counsel becomes aware of credible and material evidence or law
creating a reasonable likelihood that a client or former client was wrongfully convicted or
sentenced or was actually innocent, counsel has some duty to act. This duty applies even
after counsel’s representation is ended. Counsel must consider, and act in accordance
with, duties of confidentiality. If such a former client currently has counsel, former counsel
may discharge the duty by alerting the client’s current counsel.

(b) If such newly discovered evidence or law (whether due to a change in the law or not)
relevant to the validity of the client’s conviction or sentence, or evidence or law tending to
show actual innocence of the client, comes to the attention of the client's current defense
counsel at any time after conviction, counsel should promptly:
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(i) evaluate the information, investigate if necessary, and determine what
potential remedies are available;

(ii) advise and consult with the client; and

(iii) determine what action if any to take.

(c) Counsel should determine applicable deadlines for the effective use of such evidence
or law, including federal habeas corpus deadlines, and timely act to preserve the client’s
rights. Counsel should determine whether -- and if so, how best -- to notify the
prosecution and court of such evidence.

Standard 4- 9.5 Post-Appellate Remedies

(a) Once a defendant’s direct appellate avenues have been exhausted, appellate counsel is
not obligated to represent the defendant in a post-appellate collateral proceeding unless
counsel has agreed, or has been appointed, to do so. But counsel should still reasonably
advise and act to protect the client's possible collateral options.

(b) If appellate counsel believes there is a reasonable prospect of a favorable result if
collateral proceedings are pursued, counsel should explain to the client the advantages
and disadvantages of pursuing collateral proceedings, and any timing deadlines that
apply. Appellate defense counsel should assist the client to the extent practicable in
locating competent counsel for any post-appellate collateral proceedings.

(c) Post-appellate counsel should seek the cooperation of the client’s prior counsel in the
evaluation and briefing of potential post-conviction issues. Prior counsel should provide
such assistance as is possible, including providing the file or copies of the file to post-
appellate counsel.

Standard 4- 9.6 Challenges to the Effectiveness of
Counsel

(a) If appellate or post-appellate counsel is satisfied after appropriate investigation and
legal research that another defense counsel who served in an earlier phase of the case
did not provide effective assistance, new counsel should not hesitate to seek relief for the
client.

(b) If defense counsel concludes that he or she did not provide effective assistance in an
earlier phase of the case, counsel should explain this conclusion to the client. Unless the
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client clearly wants counsel to continue, counsel in this situation should seek to withdraw
from further representation of the client with an explanation to the court of the reason,
consistent with the duty of confidentiality to the client. Counsel should recommend that
the client consult with independent counsel if the client desires counsel to continue with
the representation. Counsel should continue with the representation only if the client so
desires after informed consent and such further representation is consistent with
applicable conflict of interest rules.

(c) Defense counsel whose conduct in a criminal case is drawn into question is permitted
to testify concerning the matters at issue, and is not precluded from disclosing the truth
concerning the matters raised by his former client, even though this involves revealing
matters which were given in confidence. Former counsel must act consistently with
applicable confidentiality rules, and ordinarily may not reveal confidences unless
necessary for the purposes of the proceeding and under judicial supervision.

(d) In a proceeding challenging counsel’'s performance, counsel should not rely on the
prosecutor to act as counsel’s lawyer in the proceeding, and should continue to consider
the former client’s best interests.
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