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IN THE SUPERIOR COURT OF THE STATE OF WASHINGTON
IN AND FOR THE COUNTY OF THURSTON

________________________________________________________

WASHINGTON APPELLATE 
PROJECT, 

Plaintiff,

v.  

STATE OF WASHINGTON, et 
al., 

Defendants.

)
)
)
)
)
)
)
)
)
)
)

THURSTON COUNTY 
CAUSE NO.  
26-2-04385-34 

________________________________________________________
  
    VERBATIM TRANSCRIPT OF PROCEEDINGS
________________________________________________________

BE IT REMEMBERED that on August 14, 2026, 

the above-entitled matter came on for hearing before the 

HONORABLE KELLY WOOD, Judge of Thurston County Superior 

Court.

________________________________________________________

Reported by: Tayler Garlinghouse, CCR #3358
Official Court Reporter
Thurston County Superior Court
2000 Lakeridge Drive SW, Bldg. 2
Olympia, Washington 98502 
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APPEARANCES

For the Plaintiff: TOBY MARSHALL
Terrell Marshall Law Group PLLC
1700 Westlake Avenue N
Suite 300
Seattle, Washington 98109 

 

For the Defendants: KRISTEN VALORE
CYNTHIA ALEXANDER 
Office of the Attorney General
7141 Cleanwater Drive SW
Olympia, Washington 98501
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August 14, 2026, in Olympia, Washington

Before the Honorable Kelly Wood, Presiding
 

--oo0oo-- 

THE COURT:  Please be seated.  

Okay.  Good afternoon.  We're here today for 

26-2-4385-34, Washington Appellate Project v. State 

of Washington Office of Public Defense.

Can we have appearances for the record, and let's 

start with plaintiffs. 

MR. MARSHALL:  Good afternoon, Your Honor.  

Toby Marshall from Marshall Law Group on behalf of 

Washington Appellate Project.  I'm joined here today 

by the director, Gregory Link, and online and in 

person several attorneys and staff members from the 

office as well. 

THE COURT:  Thank you.  

MS. VALORE:  Good morning, Your Honor.  

Kristen Valore, joined by Cynthia Alexander, on 

behalf of the defendants, the State of Washington and 

the Office of Public Defense. 

THE COURT:  And that's Valore?  Is that the -- 

MS. VALORE:  Yes.  Italian.  Valore.  

THE COURT:  Perfect.  Just wanted to be clear 
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on that.  

I first want to thank the parties for their 

flexibility here this afternoon.  I had a somewhat 

packed calendar this morning, including a summary 

judgment motion that required a translator.  So I 

anticipated this was going to take -- I wanted to 

have a little more time for this case.  So I do 

appreciate your flexibility in moving to 1:30.  

I also appreciate to anyone who had to brave I-5 

traffic coming southbound on a Friday.  I really do 

appreciate parties being here in person.  We do offer 

a Zoom option, but especially for a matter like this, 

I do appreciate folks being in person.  

I'm thinking about 15 minutes per side per 

argument but being a little flexible, recognizing 

that we are -- this is the only matter we have this 

afternoon.  So to the extent -- let's try to stick to 

15 minutes per side but understanding that we can 

have a little bit of flexibility there.  

And in terms of where you argue, we have a weird 

microphone situation there at counsel table.  You can 

either come to the podium or you can remain seated at 

counsel table, just whatever the parties are more 

comfortable with. 

And this is plaintiff's motion.  So with that, 
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unless there is anything preliminary that you think 

the court should address. 

MS. VALORE:  And, Your Honor, I would just 

note that the parties did submit a stipulated motion 

to extend the deadline for the response to the 

answer.  That has been filed.  And we can certainly 

call into the ex parte line for that to be signed. 

THE COURT:  Thank you for calling that to the 

court's attention.  I had not seen that.  So I would 

call in to the ex parte line.  Or we just announced, 

I think yesterday, there's a new administrative 

ex parte calendar.  So you can just note things on 

that calendar, and it automatically shows up for the 

judges.  That is a good option too, unless it's 

something that is super time sensitive. 

I would remind, we've got a ton of people on Zoom.  

So if everybody could just please stay muted, that 

would be appreciated.  

And just making sure that folks on Zoom can hear, 

folks with your cameras on, if you could give a 

thumbs up.  Okay.  Great.  

That's a good reminder for the parties as well.  

These mics sometimes don't pick up.  So try to speak 

as directly into them as you can.  

MR. MARSHALL:  Thank you, Your Honor.  Again, 
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Toby Marshall on behalf of the Appellate Project.  

I want to start by going over some of the facts 

that I think are important to this motion.  I am sure 

the court has read everything, but there is a lot 

there, and so I want to try to distill it down for 

you. 

The Washington Appellate Project's a nonprofit 

organization.  Its sole mission is to provide 

indigent appellant defense services.  It has been 

doing that for more than 30 years.  And during that 

entire time, it's been contracting with the State of 

Washington. 

It is the largest contractor that the State has.  

As of the last few years, it's been handling over 

40 percent of all appellate indigent defense in the 

state.  So that is at every Court of Appeals and at 

the Washington Supreme Court.  

For more than a decade now, the Office of Public 

Defense has been contracting with the Appellate 

Project on an annual basis, and it has been doing so 

under a revenue-based model, essentially looking at 

what does it cost the Appellate Project to pay its 

attorneys, to pay the payroll taxes, to pay the 

staff, to rent the office, to pay for equipment, all 

of that.  Looks at that, comes up with a total 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Motion Hearing

 

7

amount, and pays that in equal monthly installments. 

The contracts do say that the Appellate Project 

will get a certain amount of case assignments, but 

even when the Appellate Project doesn't get the total 

amount of cases, the compensation has stayed the 

same.  

So for fiscal year 2026, it was just shy of 

$397,000 per month.  And the Appellate Project did go 

months where it was not receiving all of the 

caseloads that would be pursuant to the contract.  It 

was below that for the year.  

Fiscal year 2025, it had a couple months where it 

got no assignments.  OPD continued to pay them every 

month. 

The way that a case is assigned is it comes to the 

Appellate Project through OPD.  And once that 

assignment occurs, it's typically a minimum of 21 

months before that case is fully resolved.  

You have to perfect the record for the appeal.  

You have to get the transcript.  There's got to be 

research, obviously, the brief writing, oral argument 

in cases, talking with the client, all of these sorts 

of things.  You are looking at 21 months until you 

get a decision from the Court of Appeals, and then a 

petition for review is filed with the Supreme Court. 
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THE COURT:  And I understand that timeline.  

And I did have an initial question.  I'll ask this of 

defense as well.

But I think -- I mean, it seems clear that the 

contract obviously anticipates that timeline, right?  

That these cases are going to extend beyond these 

annual contracts that, until recently, had just been 

renewed almost as a matter of course. 

MR. MARSHALL:  Exactly. 

THE COURT:  I do have -- I mean, I have a 

question of the contract language.  

The period of performance could have multiple 

interpretations here because that -- it seems to 

suggest that -- it doesn't seem to suggest.  It says 

that the period of performance runs through 

completion of work on all appointed indigent 

appellate cases appointed between, in this contract, 

July 1st, 2025, and June 30th, 2026.  

So on construction combined with the compensation 

cap is that annual agreement of, I guess, about 

$4.7 million would cover all of the cases, all work 

on the cases moving forward.  

The parties here seem to not interpret the 

contract that way, and probably because of the 

existence of what you're calling the PERC clause, 
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that you don't believe the -- it is -- it seems like 

it is Washington Appellate Project's position that 

nothing's remaining on this contract except for the 

PERC clause.  

Is that an accurate description?  

MR. MARSHALL:  That is accurate, Your Honor.  

And I do believe that both parties -- I mean, my 

colleagues on the other side can certainly confirm 

for themselves, but I believe both parties agree to 

that.  

And, in fact, it's called the post expiration -- 

THE COURT:  Right.  

MR. MARSHALL:  And so -- 

THE COURT:  I just wanted to clarify that when 

I read through -- I mean, there is some ambiguity 

there, I guess, is my point.  So just wanted to make 

sure we're clear on how the parties are interpreting 

and understanding the contract. 

MR. MARSHALL:  And so going back to the 

timeline, I just want to try to show how this plays 

out with an example real quick.  I was doing this 

last night.  

If a case is assigned in fiscal year 1, month 10, 

that case is, at the earliest, not going to be 

resolved until month 7 of fiscal year 3.  And it 
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might go out until fiscal year 5 if it ends up before 

the Supreme Court, which a lot of the Appellate 

Project's cases do. 

And so if you take that in context with what we're 

talking about here with the contract, you can see 

that what OPD has been doing for more than a decade 

now is really compensating WAC for the work that it 

performs in a fiscal year regardless of the case 

assignments.  Because even though they're getting 

case assignments, they're working on cases that go 

back several years.  

Right now, WAP has a case going back to 2022.  So 

it's got cases assigned to every year from then.  

So that's important to understand that the 

compensation that's coming in is not being set aside 

for future work.  It is not being set aside for 

fiscal year 3 or fiscal year 5.  It's the work that's 

happening now.  So you have this sort of leapfrogging 

effect, if you will. 

THE COURT:  Quick question for you, though.  

I -- I understand that that's how it's worked in the 

past.  But OPD, from my read of the briefing, seems 

to think they found a way to make a limited pot of 

money go further and still satisfy their 

constitutional obligations.
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And so why shouldn't they be able to do that?  And 

then if it doesn't work out, if it's clear later that 

that plan has failed and they're not meeting 

constitutional obligations, why isn't this fight 

better had then on what, at that point, will be a 

much more developed record?  

MR. MARSHALL:  Because it is simply going to 

be too late, Your Honor.  The fact of the matter is, 

is that right now, the Appellate Project has a 

$400,000 monthly budget.  That's what it cost to pay 

the salaries, to pay the staff wages, to pay the 

payroll taxes, to pay the rent, and so on and so 

forth. 

THE COURT:  Quick question.  I'm sorry to keep 

interrupting you.  And, again, we can be flexible on 

time.  

But I understand that that's how that almost 

$400,000 a month from the fiscal year 2026 contract, 

that assumes new cases are being assigned, correct?  

MR. MARSHALL:  No.  No.  My point is, is that 

right now, for -- well, let me back up. 

So fiscal year 2027 starts on July 1.  Okay?  That 

was when the contract ended and the PERC clause came 

into play.  

At that point, the Appellate Project had 539 
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cases, 539 ongoing cases, that it has to continue to 

do work on.  

Some of those cases don't even have a perfected 

record yet.  There's not an ability to write a brief 

yet.  It's going to take months to get that record.  

They have to keep doing that work to -- just real 

quick -- to complete out those cases, they're going 

to have to remain at their current staffing levels 

for at least one year. 

Now, at that point, if they were just working on 

those cases, they might start to be able to taper 

down as cases are closing out.  But for at least one 

more year, they're working at full capacity, the same 

exact capacity that they were working in fiscal year 

2026, which is why we know it is going to cost 

$397,000 a month for them to stay in business. 

Now, because they're a nonprofit, they don't have 

the reserves sufficient to go for that length of 

time.  They have a little bit of reserves that are 

going to get them a couple months, but the reality 

is, is that without judicial intervention, they're 

going to go out of business in about three months.  

And at that point, there is no more work that is 

going to be done, and there is nothing that OPD can 

do to say your attorneys have to stay at the 
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Appellate Project and continue to work on these 

cases.  All of those cases will just end up going 

back to OPD.

And I know you've got a question coming.  

At that point, OPD is going to then have to go pay 

some other contractor to take over the cases. 

THE COURT:  And they say that they are 

prepared to do that.  I mean, that is one of the 

things that they've put forward is that, you know, 

they have seen -- this dispute has been -- it's been 

some time coming, from my review of the record.  I 

mean, it seems like while the contract negotiations 

maybe broke down this summer, it seems like they've 

predicted this or have tried to put some 

contingencies in place.

And they're saying that their model, which is not 

a PERC-based, per-task model.  It is a -- it is a 

different model that I don't read the parties as -- I 

don't read the Appellate Project as arguing that -- 

that their proposal they put out in the request for 

qualifications would violate constitutional 

standards.  

So they're saying even if the Appellate Project 

closes, they can absorb that load.  And so if they 

can do that -- and I also don't see the Appellate 
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Project arguing that between now and the time that 

theoretically they would close, that there would be 

inadequate representation during that time.  

So what is your response to their argument that 

they do have this contingency covered?  

MR. MARSHALL:  Well, I'm going to get to the 

contingency in just a moment.  But the first thing I 

want to make sure -- I might have misheard you.  

The Appellate Project has not accepted a contract 

because they do believe that the fiscal year 2027 

contract is unethical.  It goes from a -- 

THE COURT:  As to the Appellate Project.  

What about the other attorneys, the other firms 

that -- that have been engaged to do that work?  

MR. MARSHALL:  Well, I -- I believe their 

position is that it would be unethical for the same 

reasons.  

But we're not here today to debate that.  What 

we're here today to talk about is what's going to 

happen to the 500-plus people that the Appellate 

Project currently represents.  

And you're right.  In their briefing, they say 

that they made contingency plans, but what evidence 

have they given to you of that?  There is none.  

And, in fact, if you look closely at the Devlin 
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declaration in paragraphs 41, 42, 43, you can see 

that OPD doesn't even have capacity now to cover the 

current caseload.  They -- they could not assign 

45 percent of the cases that were ready to be 

assigned in July.  There's -- and that was a total of 

215 cases.  They couldn't assign 97 of them.  How are 

they going to absorb more than 500 cases?  They're 

not going to.

And that's the key here.  You're saying, well, 

they say they've got contingency plans.  Sure.  But 

what is hanging in the balance is the constitutional 

right of all of these people to assistance of 

counsel.  

And right now, you see it in the Devlin 

declaration again.  He says there is already a 

backlog.  There is already a queue.  And he says, 

well, we will prioritize the older cases over the 

newer cases.  

But he doesn't tell you how many attorneys do they 

have right now compared to how many attorneys they 

had under the contract when WAP was in place in 

fiscal year 2026.  He doesn't tell you what the 

capacity of those attorneys are.  He doesn't tell you 

what the qualifications of those attorneys are.  

Many of the cases that the Appellate Project takes 
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are the more complicated cases.  You can't give them 

to a brand-new attorney.  These are cases that are 

going to attorneys that have been doing this work for 

more than a decade. 

Those are the things that you need to know for you 

to be able to say, I don't think that there's going 

to be a deprivation of the right to counsel.  That's 

what's at stake here. 

So on top of that, we also have the fact that all 

of these folks are going to lose their jobs.  We're 

going to reach a tipping point here, probably in a 

month, where people are going to have to start to 

decide, well, am I just going to hang out here until 

December and then figure out what I am going to do or 

am I going to start looking for another job now?  

This is an existential crisis of the most serious 

level, and it is not just about the Appellate 

Project.  It is about their clients.  

And when they say they have the contingency plans, 

they're also telling you that they are going to be 

paying these other attorneys, if they're there and 

available, $7500 per case credit.  There is more than 

800 case credits.  That's more than $6 million that 

they're saying that they are going to pay out. 

So they're going to pay that money out one way or 
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the other.  

THE COURT:  Could we please have folks on Zoom 

go on mute?  I think I -- okay.  We got it.  

MR. MARSHALL:  So there -- well, the last 

point I want to make on that is they are going to pay 

the money out one way or the other, right?  One way 

or the other.  

Now, the one way that they pay it out, we're 

alleging there is going to be a deprivation of 

counsel for some indefinite period of time.  Is it 

six months?  Is it a year?  Is it a year and a half?  

We don't know.  

Or they can pay out probably less than that money 

now to continue to have the Appellate Project 

represent these clients, to keep that continuity of 

the clients, and that's what is at issue today.  

THE COURT:  Okay.  I want to -- I know we're 

running down time a little bit, but I have a couple 

of -- a couple of questions that I wanted to get your 

views on.  

And, one, it's do you dispute that what you are 

seeking here is a mandatory injunction?  

MR. MARSHALL:  No.  We are seeking a mandatory 

injunction with payments of money. 

THE COURT:  What is the Appellate Project's 
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view of the status quo?  

MR. MARSHALL:  Well, our view of the status 

quo is that they have these clients.  It's costing 

them $400,000 a month to represent these clients.  

The State has an obligation to provide that funding.  

That's what should continue.  

I mean, in one way, it is the status quo, what 

we're asking for.  

In another way, of course, with the PERC 

provision, they don't have to pay that money right 

now.  So it's not the status quo in that sense. 

THE COURT:  I agree that the State has an 

obligation to provide funding for those indigent 

defendants.  

What is the legal principle that requires that 

representation and that funding to go to the 

Appellate Project?  

MR. MARSHALL:  There's not a legal principle 

that specifically requires that that money go to the 

Appellate Project.  The underlying principle is the 

right to counsel.  And the deprivation that is going 

to occur -- 

THE COURT:  Understood.  And I know -- I know 

that you believe the Appellate Project is the 

appropriate counsel for that, and I don't dispute.  
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Some of the -- some of the more important criminal 

appellate cases that have happened in this state over 

the last decade-plus have been through the Appellate 

Project.  I'm not calling the quality of that 

representation into account.  I am not taking the 

sanctions here into account.  I know those are up on 

direct review, and the Supreme Court has refused to 

impose those sanctions in the past, just because of 

the practical realities that appellate counsel face 

when it comes to indigent defendants. 

But the -- the relief you are seeking here is 

significant relief.  We're forcing an arm of the 

state to contract with a specific entity in the face 

of the -- that arm of the state telling you that 

we -- we have made contingencies for this precise 

situation and that the clause that you're seeking to 

invalidate here is a provision that the Appellate 

Project repeatedly, over many decades or many years, 

up to and including a decade-plus, at arm's length 

negotiations with two sophisticated entities on both 

sides of those negotiations contracted for that 

clause.

So why -- why this argument now if that clause has 

been in effect for over a decade?  

MR. MARSHALL:  Because the clause has never 
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gone into effect.  They have always -- 

THE COURT:  Would you concede that that 

possibility was always there?  

MR. MARSHALL:  The possibility was always 

there.  And you can fault the Appellate Project for 

agreeing to that clause, perhaps not recognizing, 

though, what the effect would be.  Okay?  

But what I want to make clear is we are not here 

today saying give our client a contract.  That is not 

what we are asking for.  We're asking simply for the 

funding to provide effective representation to the 

clients that they currently have. 

THE COURT:  Which is reinstating a preexisting 

contract.  In essence, you are asking the court to 

reinstate the expired provisions of that contract. 

MR. MARSHALL:  And we've given you an 

extensive amount of case law where courts have done 

that, both within Washington and outside of 

Washington.  

Because the bottom line is that -- and in many of 

those cases, there was a fee provision or fee 

schedule.  It was either in the contract or it was in 

an administrative rule or it was in a statute.  All 

of those situations are covered by the cases that we 

gave to you.  Very similar to this one, where, 
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basically, there was a cap put on the representation 

and court said that that cap has a chilling effect on 

the right to counsel. 

It does not provide the representation -- it does 

not provide the funding necessary for the effective 

representation.  And the same exact thing is 

happening here.  

The contract provision, the PERC provision, 

provides a total of $755,000 that is going to be paid 

out over two to three years when they have an 

operating budget of $400,000 a month.  It doesn't 

even cover two months. 

So those cases are directly on point, both, again, 

in Washington and outside of Washington.  The 

cases -- 

THE COURT:  Finish your point.  It just 

reminded me of something that I -- 

MR. MARSHALL:  No, no.  Go ahead. 

THE COURT:  Just related to that 755,000 or 

trying to figure out what -- what we have here in 

terms of ability to bill moving forward, at -- I 

think this was paragraph 13 of -- of your client's 

declaration, it says that the Appellate Project is 

ineligible for an $1850 assignment payment.  

I guess I'm struggling to understand how that is 
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the case, because the PERC clause directs payment for 

each case that the Appellate Project, quote, retains 

according to the fee schedule.  And because of the 

way the contract was set up, the Appellate Project 

never received a discrete assignment fee under that 

flat fee contract.  So there is almost a million 

dollars riding on that. 

So why not press that?  

MR. MARSHALL:  I would ask you to pose that 

question to my colleagues. 

THE COURT:  I will pose that question to your 

colleagues. 

MR. MARSHALL:  Because as we understand it, 

that is OPD's position.  OPD's position is you have 

already been assigned the cases, so you don't get the 

assignment fee. 

THE COURT:  That's fair enough.  I pulled you 

five minutes over your time.  I will allow you five 

minutes on rebuttal.  I appreciate the argument. 

MR. MARSHALL:  Appreciate it, Your Honor.  

Thank you.  

THE COURT:  Ms. Valore. 

MS. VALORE:  Thank you, Your Honor.  Kristen 

Valore on behalf of the defendants.

WAP describes its claims in terms of the right to 
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effective assistance of counsel.  But what it truly 

seeks here is to renegotiate the terms of a contract 

that has expired and that it agreed to. 

OPD has had a long-valued relationship with WAP's 

attorneys and executed contracts for appellate 

defense services for many years.

But in executing the fiscal year 2026 contract, 

WAP agreed to the fees and the post expiration clause 

and now asks this court to order OPD to pay $400,000 

a month without performing work on new cases and 

having already received payment for work done on the 

cases it has retained. 

THE COURT:  Can you move a little bit closer 

to the mic?  I think folks might be having trouble 

hearing you. 

MS. VALORE:  WAP cannot demonstrate a clear or 

equitable right to relief because it does not have a 

right, contractual or otherwise, to these 

supplemental provisions.  

There is no well-grounded fear of an immediate 

invasion of these rights, and WAP cannot show an 

actual and substantial injury.  

Moreover, the equities actually favor the 

defendants here because ordering OPD to pay $400,000 

a month, where no new work is being done, would 
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hinder OPD's ability to timely assign appellate 

counsel so that indigent clients may receive 

effective assistance of counsel. 

WAP does not meet the extremely high burden for a 

mandatory injunction here, and this court should deny 

their motion. 

THE COURT:  Let me start with -- well, I -- 

let me clarify.  You heard the question I asked your 

colleague on the other side right out of the gate.  

I just want to confirm that it is OPD's position 

too that -- that the contract term -- the contract 

has ended except for the PERC clause.  

Is that the position under which the parties are 

operating?  

MS. VALORE:  That's correct, Your Honor. 

THE COURT:  Okay.  And, I guess, my next 

question is that the PERC clause -- and I'm sorry for 

the acronym -- and the fiscal 2026 contract, that is 

vastly different math.  

And so what is OPD's basis for that -- for that 

drop?  

MS. VALORE:  The fiscal year 2026 contract is 

in consideration for performance done on 576 case 

weights.  So that is in exchange for that 

compensation that is provided under the contract.  
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And the contract also expressly recognizes that 

roughly -- I think it's $1.3 million worth of that 

total 4.7 million award is for operational costs.  

So it's very clear that part of that compensation 

is for the work done on new cases, accepting these 

new 576 case weights. 

The PERC clause recognizes that WAP has already 

been paid for work done on some of these cases as far 

as assignments.  WAP recognizes they've also filed 

briefs in 65 percent of these cases.  

So looking at the PERC clause, it has to be read 

in whole with the fiscal year 2026 contract. 

THE COURT:  With regard to that PERC clause, 

so does -- does OPD acknowledge that -- that the 

courts -- and as far as I can tell, there is not a 

direct case in Washington on point, but they do point 

to, especially, other jurisdictions that have had 

extreme skepticism about these per-task contracting 

situations.

So what's -- what's OPD's response to those cases?  

And, you know, that, again, that sort of reality of 

how the courts have -- have applied some scrutiny and 

look sideways at those types of agreements?  

MS. VALORE:  Well, those cases are 

distinguishable, Your Honor, and they're also 
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reflecting different types of agreements.  

So the case we have from Iowa -- there's also a 

case from the Western District of Washington 

involving -- I believe it was Skagit County in that 

case -- refers to just a flat fee that's being paid 

regardless of the work being done under that fee.  

And that is not what the PERC clause does.

The PERC clause pays for work that is being done 

under the contract for cases that WAP has retained 

without the -- without executing a new contract to 

pay for additional cases. 

It's essentially a wind-down provision to ensure 

that WAP still gets compensation for the work that's 

being done on its cases when there is no future 

contract for additional work. 

THE COURT:  Right.  But their argument is the 

wind-down of that is -- courts have viewed as suspect 

in terms of satisfying constitutional obligations.

And so -- and, in fact, I mean, I think their 

argument would be from now until the time they close, 

it's a couple of months.  

And so you heard my -- I am curious about the -- 

about OPD's contingency plan for this because it 

is -- this is an organization that has represented 

almost 50 percent of the appellate practice when it 
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comes to indigent defendants in this case, you know, 

in some cases highly effectively. 

So I want to hear about what OPD is planning and 

how -- how clients will continue to receive adequate 

representation if the parties can't agree on a -- on 

a contract moving forward that allows the Appellate 

Project to continue to exist.  

MS. VALORE:  And so to answer the question 

about the PERC clause, Your Honor, it is not a cap 

sort of fee agreement where the WAP is only paid a 

certain amount regardless of the work that it does.  

And there's also the provision for -- it would be 

exceptional compensation that WAP can request if it 

ends up doing more work for a particular case. 

THE COURT:  What's the total amount for that 

compensation?  

MS. VALORE:  The total budget, if I recall 

correctly, is roughly $350,000. 

THE COURT:  So another month of operational 

costs for the Appellate Project?  

MS. VALORE:  Possibly, Your Honor.  But there 

is no right for WAP to have a contract to continue 

providing appellate defense service or a right to its 

operational costs of $400,000 a month when it's not 

completing additional work.  
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And this contract does still pay for the work 

being done in recognition of payment that has already 

been provided. 

And to Your Honor's question about OPD's plans 

moving forward, as you had alluded to in your 

question, there may be signs as early as October of 

2025 that there may be a breakdown in negotiations.  

And OPD took that seriously and planned 

accordingly where there was a very strong push to 

recruit and, also, train additional contract 

attorneys.  

And OPD has executed contracts with additional 

attorneys, and they see no issue with being able to 

absorb WAP's existing cases and then reassign those 

out. 

THE COURT:  So what is your response to 

Mr. Marshall's argument that there's -- and where is 

it in the record that that's sort of comparable 

representation in terms of the attorneys you've got 

lined up and the level of experience that the 

Appellate Project might bring to those cases?  

MS. VALORE:  Well, OPD is responsible -- the 

agency in the state that is responsible for ensuring 

effective and efficient representation, and it enters 

contracts to ensure that that is done.  That is part 
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of what OPD does whenever it enters into these 

contractual relationships with attorneys.  It ensures 

that they can meet the standards of indigent defense 

that have been laid out by the Supreme Court. 

And then it also has recently retained two 

attorneys to allow for kind of on-call staffing to 

allow for new contracted attorneys to have some sort 

of resource in representing all these cases.  

So WAP has agreed to inclusion of the PERC clause 

at issue here for at least ten years.  And it now has 

buyer's remorse.  

The clause is not contrary to any statute or 

public policy.  There is no statute governing 

compensation for appellate defense services, and it 

is also not contrary to the standards of indigent 

defense, which expressly do not address compensation.  

Because there is no new contract, WAP is not 

receiving new cases.  And it is because there is no 

new contract that WAP's operational costs are not 

being met.  

But that does not lead to a right to relief.  

There is no clear and equitable right to relief in 

this case.  And WAP has not made that heightened 

burden necessary for a mandatory injunction here. 

There's also no well-grounded fear for an 
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immediate invasion of these rights.  Again, there is 

no clear and certain right at issue.  And WAP -- 

excuse me, Your Honor -- and WAP cannot demonstrate 

that there is an actual substantial injury, as I was 

referencing.  

OPD is ready to absorb the cases that WAP still 

has and to assign those to new counsel to ensure that 

folks do receive that effective representation of 

counsel that OPD is charged with providing. 

There is no likelihood that any of WAP's clients 

will lose their right to appeal or lose the effective 

representation of counsel.  And OPD has also ensured 

steps to ensure that those who have been waiting 

longer for representation would receive it quicker as 

far as triaging any clients that it would then 

absorb. 

THE COURT:  What's the status of any 

negotiations between the parties?  Are there any 

ongoing discussions on extending the contract or 

doing something different here?  

MS. VALORE:  There were before this lawsuit, 

Your Honor.  None right now to my knowledge.  As far 

as OPD had offered to pay an additional $100,000 a 

month in recognition of some of those operational 

costs that WAP is continuing to pay in addition to 
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this PERC clause and also had offered to pay an 

additional amount for each event that would trigger 

payment under the PERC clause.  And that was rejected 

by WAP in this case.  

THE COURT:  What is OPD's position on this 

$1850 case assignment fee?  

MS. VALORE:  OPD is in agreement that because 

these cases were assigned in recognition for 

compensation under the fiscal year 2026 contract, 

there would not be an assignment fee.  All of these 

cases have been assigned already, and there has been 

payment rendered for those cases under the fiscal 

year 2026 contract. 

THE COURT:  Okay.  Thank you.  

MS. VALORE:  So the purpose of a preliminary 

injunction is to maintain the status quo, but 

ordering OPD to supplement with WAP $400,000 a month 

for less work, fewer cases, it does not actually 

accomplish this purpose. 

THE COURT:  So on the less work, though, their 

interpretation of the contract seems to be that it's 

not -- the cases are the cases.  And whether that's 

new assignments or whether that's pursuing clients 

that were assigned under other cases that that money 

was required for that representation across the 



1

2

3

4

5

6

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Motion Hearing

 

32

board.  

So what is your response there?  

MS. VALORE:  I would say that WAP recognizes 

that it has done work on 65 percent of these cases, 

at least, as far as filing and opening brief.  So 

that is work that has already been done that has been 

paid, and it will be paid for remaining work done on 

those cases, whether it's closing or if there is a 

situation where the exceptional compensation may come 

into play.  

WAP does not meet their heightened burden for a 

mandatory preliminary injunction, and the defendants 

respectfully request that this court deny their 

motion.  Thank you. 

THE COURT:  Okay.  Thank you.  

Mr. Marshall.  

MR. MARSHALL:  Thank you very much, Your 

Honor.  A couple points on the extra hundred thousand 

dollars a month.  

As we said in our briefing, that was for six 

months.  Even if you added that, it was nowhere near 

enough to cover the work that WAP is going to have to 

do for the next two to three years. 

THE COURT:  I didn't understand that as saying 

that would, you know, cover the work that the 
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Appellate Project would be doing over that period.  

It would allow the parties some negotiating room 

right here to step back a bit from the break. 

MR. MARSHALL:  On that, we've asked twice for 

mediation, and both times we've been denied. 

THE COURT:  Okay.  

MR. MARSHALL:  So I obviously -- I can't go 

into that any more, but we have asked for mediation 

twice, including after filing this motion.  

You asked her specifically where is the evidence.  

She said they have hired two additional attorneys.  

It's going to take 25 to 40 attorneys to absorb this 

caseload.  Two attorneys is not enough. 

THE COURT:  I didn't hear her say they hired 

two attorneys.  I heard her say they've got two 

coordinating attorneys.  

MR. MARSHALL:  Okay.  Maybe I misheard that.  

Then you still haven't gotten any of the details.  

That the evidence that you have -- and I think it's 

important to walk through this.  

Paragraph 41 of the Devlin declaration says, OPD 

can meet the anticipated demand for the assignment of 

appellate counsel in fiscal year '27.  

He is not talking about the 539 cases.  He is 

saying we think we've got enough to adopt -- I mean 
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to get the cases assigned that we anticipate for the 

next fiscal year.  

He then goes on to say, In the last month, there 

were 215 cases of which we assigned 118.  

97 cases weren't assigned just in that month.  

We're talking about a caseload of over 500 cases 

here.  

So -- so the bottom line, again, we are not asking 

for you to grant a contract just out of the blue.  

The cases that we've given to you, the Simmons case, 

the New York case where the mandatory injunction was 

granted, the Washington cases, they all stand for 

very basic propositions.  There is a right to 

counsel.  

The State is obligated to pay for that.  The 

attorney that performs the work is entitled to a 

reasonable fee.  Those things are inextricably 

linked.  

So when you look at Simmons, there was a contract, 

a contract that pointed to an administrative rule 

with a cap.  And the court said no.  That is against 

public policy because it chills the right to counsel 

and because it does not provide the funding 

sufficient to ensure that these people get their 

constitutional and statutory rights met. 
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At the end of the day, you do have a choice.  And 

I know we're asking for a lot, Your Honor.  I really 

do.  This is perhaps one of the biggest asks I've 

ever made in my career.  

The choice, though, is that you ensure that that 

right to counsel continues with WAP continuing or the 

injunction gets denied and, you know, maybe we go up 

on appeal.  But we have a couple months left before 

it all falls apart.  And when it all falls apart, you 

are resting then on, hey, we have some contingency 

plans, no evidence whatsoever of what those plans are 

and how they're going to ensure that these 500 

clients are not deprived of their constitutional and 

statutory rights.  

For that reason, we would ask that you err on the 

side of granting the injunction.  Thank you. 

THE COURT:  Thank you.  I understand time is 

of the essence.  I plan on ruling this afternoon.  I 

will take a brief recess, probably no more than 15 

minutes.  If it will be more than that, I will inform 

the clerk, and she will be able to inform the 

parties.  

So it's 2:09.  Let's just -- let's just make it a 

clean 2:30.  Plan to be back then, and we will have 

an oral ruling at that point.  Thank you. 
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(Recess.) 

THE COURT:  Please be seated.  I first want to 

thank counsel.  This case, both from the briefing and 

argument today, has been exceptionally lawyered, as 

it should be for an issue of this importance.  

I appreciate the time to go back in chambers and 

look over some last-minute things.  I do have a 

detailed oral ruling for you, so it may take a little 

time to get through.  I do plan on reading it. 

So let me start with what I considered, which is 

all of the briefs that were submitted, all of the 

supporting declarations and exhibits attached to that 

briefing, the complaint, the amicus brief, which I am 

granting the motion for leave to file amicus brief.  

I reviewed that brief as well.  I reviewed all of the 

relevant case law, and now I have heard argument of 

the parties. 

I'm going to start with the issues that I'm not 

reaching here, and I want to be clear that I do not 

reach standing today.  Defendants have raised 

standing as a basis for denying the preliminary 

injunction only, and nothing in this ruling should be 

read as a holding that plaintiff has or lacks 

standing.  Defendant remains free to raise that issue 

in the future by an appropriate motion on a developed 
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record there. 

I'm also not construing the contract.  Parties, as 

confirmed at hearing today, both seem to be operating 

under the assumption that the contract expired on 

June 30th and that the PERC clause is now in effect.  

So without deciding that interpretation issue or in 

foreclosing any arguments on interpretation moving 

forward, for purposes of today, I'm proceeding on the 

understanding of the contract that the parties have 

put forward in the briefing and confirmed today. 

And finally, the findings today are preliminary.  

They are made for purposes of this motion and this 

motion alone on the record that is currently before 

the court.  I resolve no issues on the merits today. 

For findings of fact, I find as follows:  

Washington Appellate Project is a nonprofit that 

has contracted with the state since 1994 to provide 

indigent appeals.  In recent years, WAP has handled 

around 40 percent of Washington's indigent appeals.  

The Office of Public Defense is an independent agency 

of the judicial branch charged with implementing the 

constitutional guarantee of counsel and 

administrating state-funded indigent appellate 

services.  It is statutorily prohibited from directly 

providing representation and must contract out for 
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those services.  

The parties' fiscal year contract for 2026, that's 

CSV26232, provided for compensation of $4.7 million 

payable to one of those contractors, the Washington 

Appellate Project, in monthly installments of just 

under $400,000.  Those installments appear to have 

been fully disbursed for the 12 months of the 

contract.  

The contract has a post expiration representation 

compensation or PERC clause.  That clause provides 

that if the contract expires and a new contract does 

not supersede, unless the parties agree otherwise, 

OPD will pay WAP for each case WAP retains according 

to a fee schedule that is maintained by OPD and 

incorporated by reference.  There is no superseding 

contract for fiscal year 2027, and the parties agree 

that the PERC clause is in effect. 

OPD issued requests for qualifications in quotes, 

which I will refer to as RFQs, on May 1st, 2026, 

using a per credit compensation structure.  WAP 

submitted a proposal on May 28, 2026, that did not 

confirm to that solicitation.  

Negotiations continued through at least 

July 18th, 2026, and OPD ultimately offered bridge 

funding of around a hundred thousand dollars -- or at 
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a hundred thousand dollars per month on top of PERC 

funding through December 31st, 2026, for the purposes 

of continuing negotiations.  WAP declined that offer 

and this litigation ensued.  

As of July 1st, 2026, WAP holds 539 open cases, 

approximately, under the PERC clause and is actively 

submitting for payments under that clause.  As of 

August 5th, 2026, OPD has approved 49 of those 

invoices, 31 for case closings and 18 for opening 

briefs. 

WAP estimates it will receive no more than 

$755,000 under the PERC provision for work on those 

remaining 539 cases.  This is against WAP's estimate 

that it needs approximately 4.7 million annually to 

maintain current staffing.  And WAP estimates that 

resolving the 539 cases will take at least 25 months, 

and that it must maintain current staffing levels for 

at least one year to continue operating -- and 

continue operating for two years beyond that to 

complete the work on these remaining cases. 

Plaintiff showing that compensation of the PERC 

clause is inadequate rests solely on the two 

declarations of its director.  That record contains, 

as far as the court can ascertain, no financial 

statements, no operating budget, no schedule of 
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expenses, no statement of reserves, and no accounting 

of plaintiff's cost in providing representation. 

That said, WAP's director did state that the 4.76 

million in the 2026 contracted amount, quote, 

essentially equaled WAP's operating expenses.  

As to reserves, WAP states that it has, quote, 

some reserves but they will soon be depleted by 

overhead expenses.  No amount is given, no burn rate 

is stated, no date of exhaustion identified except 

for WAP's representation both in the briefing and 

here today that that's near the end of 2026 or 

sometime in the coming months. 

The record contains no declaration from any 

attorney employed by the plaintiff, no lawyer has 

stated that they are currently unable to provide 

competent or ethical representation to any particular 

client at the compensation available, the record 

contains no evidence that any of the 539 clients has 

received or is presently receiving deficient 

representation.  

OPD requested budget information from plaintiff in 

December 2025 to evaluate WAP's compensation 

requests.  That information was not provided until 

June 2026.  

The fiscal year 2027 solicitation contemplates 
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additional financial support beyond per credit 

compensation including reimbursement for research 

services and travel and the agency's discretion 

proportionate support for commercial office space.  

The record does not establish whether WAP requested 

such support. 

OPD's extraordinary compensation program had a 

budget of $367,490 in fiscal year 2026 of which 

221,832 was awarded to WAP.  

Incorporated fee schedule directs contractors to 

seek extraordinary compensation when multiple payment 

events occurred.  Whether that mechanism is available 

for post expiration work is disputed and not resolved 

here. 

As to OPD's capacity to absorb WAP's cases if WAP 

were to close, OPD asserts that absorbing this 

caseload, quote, would not be unmanageable, but 

provides no figures regarding the number, capacity, 

or qualifications of available contract attorneys or 

the time reassignment would take.  OPD does 

acknowledge that this may require prioritizing older 

cases ahead of new requests. 

WAP does not appear to argue that the per credit 

compensation system under the new contracts OPD has 

entered into after the RFQ process or that they would 
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violate the right to counsel.  Nothing in the record 

shows that OPD acted in bad faith.  

I also do not find that WAP has mismanaged its 

practice.  The Division II sanction order here is 

under discretionary review, and as I noted during 

oral argument, the Supreme Court has overturned such 

sanctions in the past given the practical realities 

of indigent appellate defense. 

For conclusions of law, to obtain preliminary 

injunction, the moving party must establish a clear, 

legal, or equitable right, a well-grounded fear of 

immediate invasion of that right, and the acts 

complained of will result in an actual and 

substantial injury.  

These criteria are examined in the light of 

equity, including a balancing of the relative 

interest of the parties and, where appropriate, the 

public.  

An injunction is an extraordinary remedy to be 

used sparingly and only in a clear case.  And as we 

established here today, the relief here sought is 

mandatory relief.  WAP is essentially seeking for 

this court to reinstate an expired contract and order 

a state agency to pay it nearly $400,000 a month 

retroactive to July 1st, 2026, and potentially 
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extending well into the future.  

That compels, not restrains, action.  As a result, 

a heightened standard applies requiring WAP to show 

that its right to relief is clear and certain, and 

courts are -- and courts are not to grant this type 

of relief absent the real possibility of extreme or 

very serious damage.  

And Mr. Marshall is correct, this may be the 

biggest ask he's made.  These motions are rarely 

granted.  It is an exceptionally high bar.  And under 

this demanding standard, WAP has not established a 

clear or equitable right.  

This court on this limited record simply cannot 

force an independent arm of the judiciary to remain 

in business with a private entity.  WAP's theory here 

is that the PERC provision on its face is 

unenforceable, is contrary to public policy because 

the compensation it provides is inadequate for 

effective public representation in violation of 

constitutional standards.  Even assuming that theory 

is a viable one, it still fails here. 

I do want to make clear at the outset, though, I 

do not find OPD's arguments on standing particularly 

compelling.  If nothing else, WAP is challenging a 

contract term to which itself is a signatory.  So my 
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ruling on likelihood of success is based on -- is not 

based on OPD's standing arguments here.  But WAP has 

not established a clear right otherwise.  

The authorities WAP relies on all involve the 

demonstrated relationship between compensation and 

the cost or value of the services rendered.  That's 

the connection that's lacking here.  What WAP offers 

is a comparison in hours between a figure derived 

from OPD's credit weights and the estimates produced 

by the workload study, not a comparison between the 

compensation available and plaintiff's costs of 

providing representation.  

For one, that study has not been adopted by either 

the bar association or the Supreme Court.  They may 

well adopt that study, but that is not the record 

before the court today.  

But WAP's comparison also doesn't establish what 

representation cost WAP, what its expenses are, what 

its reserves are, or that any attorney is unable to 

represent any client competent at available rates --  

competently at available rates.  A request to compel 

the expenditure of several million dollars of public 

funds, an expenditure that likely means other 

defendants will see delayed representation, that is 

simply not enough. 
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That said, I'm not saying that WAP needs to show 

any actual deprivation of any individual clients' 

rights has occurred in order to make a systemic 

claim.  While it doesn't appear, as I indicated, 

Washington appellate courts have expressly made that 

holding, other courts have.  But the question before 

the court now is whether there is a sufficient 

showing to obtain extraordinary interim relief, and 

the record does not meet that showing. 

Relatedly, WAP doesn't identify the specific legal 

source for the relief it seeks.  $396,000 is 

one-twelfth of a not to exceed maximum under a 

contract WAP itself acknowledges is no longer in 

place and that the maximum has been drawn.  

WAP then asks this court to declare as 

unenforceable, and I cannot stress this enough, the 

one provision that the parties affirmatively 

negotiated over years of subsequent contracts that 

would address the absence of a successor contract.  

The fact that the parties may not have assumed that 

thing would ever come to pass is not relevant to this 

inquiry.  

WAP then doesn't identify the doctrine whether 

restitution, implied contract, quantum meruit, under 

which the court would fix that amount.  And WAP also 
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doesn't acknowledge what the court thinks is clear in 

that the 4.7 million annual figure presumed new case 

assignments on top of that ongoing case obligation, 

nor how to account for that delta. 

Added to that, the harm alleged here is that the 

payment system of the PERC will lead WAP to close its 

doors in as little as two months.  And I understand 

that is -- that is an extremely emotionally 

compelling argument.  It is not a legally compelling 

one.  

What I don't see in this record is any allegation 

that there will be inadequate representation until 

then.  

Then on the other side of that, OPD is saying 

we've been preparing for this.  We can absorb the 

load with the attorneys that we've lined up from the 

RFQs.  And WAP doesn't argue that the per credit 

payment system under those contracts would violate 

the right to counsel. 

I know that WAP has doubts that OPD can absorb the 

load, but that critical fact is in dispute, and on 

this record, where WAP's burden to obtain mandatory 

relief is exceptionally high, that difference of 

opinion is not enough.  

So, again, I conclude that WAP has not established 
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a clear, legal, or equitable right.  WAP is not -- 

has also not established a well-grounded fear of 

immediate invasion of that right.  For one, without a 

clear right, there can't be an immediate fear of 

invasion, but also the timeline and the record of in 

the -- near the end of 2026 doesn't establish 

immediacy on this current record and not in light of 

the tools this court has available to expedite 

reviews on the merits should the parties wish to do 

so.  

On substantial injury, I accept the loss of an 

organization providing 40 percent of Washington's 

indigent appellate representation is a serious 

matter.  And I do not minimize that risk, I do not 

minimize the hurt that this ruling is going to cause 

or potentially will cause people.  But the injury 

showing has to be one flowing from the invasion of a 

right that the court can protect by this remedy, 

proof that financial exigency is on this record an 

assertion rather than a showing.  

On the equities, the favor there doesn't lie 

completely with either party.  OPD is asking the 

court to consider contingency plans it has not fully 

substantiated.  And with their own evidence showing 

approximately 97 cases unassigned in a single month 
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before it -- that's before it may need to absorb 

clients from WAP.  

OPD also reduced WAP's assignments during the 

final months of its contract term, and then it relies 

on WAP's lack of new work as a basis to reduce its 

funding.  Those matters may, indeed, warrant closer 

examination on a full record, but on the record, 

limited record I might add, in a week and a half 

since this motion was filed, the record does not 

establish the authority to grant the extraordinary 

relief that's been requested here, and I deny the 

motion for preliminary injunction without prejudice. 

With that, I want to talk about next steps.  I 

first want to give the parties an opportunity to ask 

for any clarification with regard to this ruling.  

Okay.  Let's talk about next steps.  I want to 

give the parties time to digest this ruling, but I 

want to get to this today because I understand this 

is a time-sensitive matter.  

So I'm going to step away for 30 minutes to allow 

the parties time to talk, but a couple of things I'm 

thinking about here.  I am -- I do not think either 

side wants the divorce that they appear to be headed 

for or even have already consummated here.  And so 

I'm inclined to order mediation in the short term, 
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within the next few weeks, with a status conference 

back to this court at the completion of that 

mediation process.  So I want you to think about 

that.  

And then I want the parties to confer and decide 

on what the schedule looks like here, including 

whether that's an expedited one.  I will let you know 

that I have availability from the end of September 

all the way through October on my Friday calendars 

except for October 16th.  

So it's 2:50 now.  So 3:20 I will come back.  If 

you need more time, please let the clerk know.  She 

can give me a call.  I'm happy to give you that more 

time.  But I do want to reconvene and talk about at 

least those things and anything else that the parties 

want to discuss at that time.  

With that, the court will be in recess.  Thank 

you. 

(Recess.) 

THE COURT:  Please be seated.  Okay.  Have the 

parties had a chance to confer?  

MR. MARSHALL:  We have, Your Honor.  May I 

approach?  

THE COURT:  Of course.  

MR. MARSHALL:  Thank you.  First of all, thank 
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you for your handling of the motion and for giving us 

the opportunity to talk.  We did have a productive 

conversation.  

As the State will tell you in a moment, their 

client is not available right now and won't be back 

until Tuesday.  But we made a lot of progress today, 

and we already have a meeting scheduled for Wednesday 

to reconvene.  

So what I would like to do -- 

THE COURT:  Sorry about that. 

MR. MARSHALL:  No.  Good to be reminded. 

THE COURT:  Absolutely.  Same here. 

MR. MARSHALL:  I have less passion than 

earlier.  

So what I would like to do is to tell you what 

we're thinking about and give you an opportunity to 

provide any insight you might have, and then what we 

would ask is to reconvene with you on Thursday or 

Friday as might fit your schedule.  I think we can do 

that over Zoom, but basically, it would be like a 

status conference to come back and let you know what 

we finally decided on.  

So we talked about three things.  The first is 

mediation.  Again, the State, at this point, doesn't 

have a position on any of this, so I'm not making an 
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ask on any of that right now.  That might change on 

Thursday or Friday.  But we are talking about the 

potential of mediation occurring in the next two 

weeks.  

The second thing is that plaintiff will be making 

a request for certification under Rule 2.4 -- I'm 

sorry, 2.3, I believe.  Let me get my rule right 

here.  2.3(b)(4).  Just given the circumstances of 

this case, given that there is some authority outside 

of Washington but not directly on point in 

Washington, we do think that an expedited appeal 

might make some sense, but that would be an 

interlocutory appeal and it might be rejected, and in 

the meantime, we are running out of time.  

So the third thought is that we will be proposing, 

again, next week, not making an ask right now, but 

some sort of expedited schedule for discovery and 

final resolution of this matter.  

And the way I'm thinking about it right now, but, 

again, because the other side can't agree to any of 

this, I'm just trying to give you some preliminary 

thoughts so you can see where we're going.  We've got 

two weeks to try to get mediation resolved.  If 

mediation doesn't resolve the matter, we would try to 

get discovery done within three weeks after that.  So 
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that would put us five weeks out. 

Right now, I'm withholding the option for written 

discovery, but I don't think we're going to need 

written discovery.  Instead, what I've told the other 

side what I would like to do is take up to four 

depositions.  That would be Mr. Devlin, Ms. Johnson, 

Mr. Jefferson, all at OPD, and then a 30(b)(6) of 

OPD.  I don't know that we are going to need all 

four, but if we do need depositions, those would 

happen in that three-week period. 

We would then be asking for another three-week 

period to try to get this resolved dispositively.  I 

don't know that the court is going to need an 

evidentiary hearing, but it might.  This is not going 

to be a jury trial.  So if there's an evidentiary 

hearing that's needed, we would like to try to get 

that done quickly and then also get dispositive 

briefing done quickly. 

I -- again, I'm not making an ask right now, just 

trying to give you some sort of my thought process as 

to how we would try to get this resolved.  

So, again, to summarize, mediation first and 

foremost.  We would try to be taking up an appeal if 

the court would certify under 2.3(b)(4).  We might be 

trying to take up an appeal regardless of 
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certification, but also trying to get this to a final 

resolution on an expedited schedule.  So if an appeal 

is not granted on an interlocutory basis, the parties 

would have the ability to go up after final decision. 

Any questions for me?  

THE COURT:  No. 

MR. MARSHALL:  Okay.  Thank you. 

THE COURT:  Let's hear from the State. 

MS. VALORE:  Your Honor, as the plaintiffs 

noted, our client is unavailable and unaccessible, so 

we are unable to make any agreement at this time.  

However, we do have a meeting with our client and 

also with plaintiffs on Wednesday, and we will be 

able to inform this court of anything. 

To the extent the plaintiffs are requesting 

certification under RAP 2.3(b)(4), the defense does 

oppose that, would object to that.  In the defense's 

view, there is no controlling issue of law here that 

would require certification under RAP 2.3(b)(4).  And 

the defense would also oppose the schedule that was 

recommended by plaintiffs.  

THE COURT:  Let me log in real quick because I 

don't want to speak out of turn in terms of what my 

calendar looks like.  So let's just get that info 

directly.  
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Okay.  I do appreciate the parties taking the time 

the talk this afternoon and do appreciate what's on 

the table.  I think -- as I indicated, I think the 

court is inclined to order mediation in this case.  

It sounds like -- I was thinking sometime within the 

next two to three weeks.  It sounds like what you are 

talking about in terms of your client's 

unavailability but being able to talk next week could 

accommodate that for sure. 

So what I think I'm inclined to do is set a status 

conference for a week from today.  Thursday has got a 

special set.  I've got some other things next week, 

but what I was -- let me check -- I do have a spot on 

my 9 o'clock motion calendar for the 21st.  So 

let's -- we will set a status conference for that 

date. 

In terms of the interlocutory review, I'd like to 

see briefing on that, especially since it is opposed.  

Seems like a week from today would be kind of jamming 

the parties up on that.  Let's see -- hang on.  Let 

me look further into the future here.  The glare on 

the screen is, like, right in the wrong spot.  

I've got -- I've got good availability on the 

28th.  And so if we're going to -- if we're going to 

argue about interlocutory appeal, let's get the 
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motion noted for that date.  

If things come out of next week that might obviate 

that, then we can be flexible, but I want to get that 

heard as soon as possible.  

I anticipated, Mr. Marshall, that appeal would be 

something your client's going to be very interested 

in, so I want to get that done as soon as possible 

because I want your client to be able to pursue any 

options they have here and on a quick turnaround.  So 

and then we will talk schedule next week after you've 

had a chance to speak with your client.  

So obviously, I'm not going to make any rulings on 

schedule.  I do hear you, though, on the need for an 

expedited decision here.  So I will take that under 

advisement at the appropriate time. 

I do -- again, I appreciate -- I appreciate you 

taking time this afternoon.  I appreciated the 

argument today.  This is a very -- this is a very 

important case.  I did not sleep a wink last night.  

And so I appreciate the argument.  

What I will say is I would continue that dialogue.  

I actually gave a couple counsels this morning the 

same statement.  I firmly believe that attorneys are 

problem solvers at their core and that that happens 

when the attorneys talk to each other and make sure 
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that their clients are understanding that open 

dialogue is important.  

So I encourage the parties to continue that 

dialogue and to make sure their clients understand, 

as they obviously do, the important nature of this 

case and, potentially, a quick resolution of this 

matter.  

So with that, unless there's anything further this 

afternoon?  

MR. MARSHALL:  Nothing further from plaintiff, 

Your Honor.  Thank you. 

MS. VALORE:  And nothing from the defense, 

Your Honor. 

THE COURT:  Again, appreciate folks being in 

person.  Have safe travels home today.  I hope the 

highways are kind to everyone, and court will be 

adjourned. 

(Proceedings concluded.) 
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