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IN THE SUPERIOR COURT OF THE STATE WASHINGTON 

COUNTY OF THURSTON 
 

WASHINGTON APPELLATE PROJECT, a 
Washington public benefit nonprofit 
corporation, on its own behalf and on behalf 
of its clients, 
 

Plaintiff, 
 

vs. 
 
STATE OF WASHINGTON and WASHINGTON 
STATE OFFICE OF PUBLIC DEFENSE,  
 

Defendants. 

 
NO.  
 
COMPLAINT 

     

I. INTRODUCTION 

1. Washington was the first state in the nation to constitutionally guarantee the 

right to appeal to anyone convicted of a crime. Washington also constitutionally guarantees the 

right to effective, ethical, quality assistance of counsel in criminal appellate proceedings 

regardless of an individual’s ability to pay for that representation.  

2. Washington statutorily guarantees to indigent people the right to effective, 

ethical, quality assistance of counsel in appeals from civil commitments, dependencies, and 

terminations of parental rights. 
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3. To ensure that the right to public appellate counsel is satisfied in each case to 

which the right applies, the Washington Supreme Court has promulgated standards for the 

provision of public appellate defense services that set caseload limits and require attorneys to 

avoid excessive workloads. Public appellate attorneys must also comply with the Washington 

Rules of Professional Conduct (RPCs). 

4. Public appellate attorneys are unable to satisfy their obligations under 

Washington’s constitution, RPCs, and court rules while handling excessive workloads. 

5. Plaintiff Washington Appellate Project (WAP) is a public benefit nonprofit 

organization whose mission is to provide the highest quality legal representation to indigent 

people appealing criminal convictions, civil commitments, dependencies, or terminations of 

parental rights. For over thirty years, WAP has done this through contracts with Defendants the 

State of Washington and the Washington State Office of Public Defense (jointly, “OPD”). WAP 

has not contracted with any other entity to provide client services, and WAP does not take 

private clients. 

6. WAP brings this lawsuit against OPD on its own behalf and on behalf of the 

hundreds of indigent clients currently represented by WAP. OPD is interfering with and 

impairing the ability of WAP to provide effective, ethical, quality representation to those 

individuals in accordance with the Washington Constitution, the RPCs, and other applicable 

laws, rules, and standards. Among other things, OPD is currently paying WAP at rates that are 

unsustainable for the organization and incompatible with the amount of work required to 

provide effective, ethical, quality representation. OPD also refuses to negotiate with WAP in 

good faith regarding appropriate compensation and case weighting designations going forward. 

Instead, OPD is insisting on WAP’s acceptance of contractual terms that would cause WAP’s 
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attorneys to violate their constitutional and professional obligations to clients. This includes a 

case weighting model that provides far less time per case than a recent OPD-funded workload 

study deemed necessary for effective, ethical, quality appellate representation.  

7. Absent the declaratory and injunctive relief requested in this complaint, WAP 

will almost certainly be unable to continue its mission beyond 2026. Because WAP handles 

approximately 40 percent of all indigent appeals in Washington, there is a substantial likelihood 

that WAP’s clients will be denied their rights to appeal and to effective assistance of counsel, 

and other people awaiting appointment will suffer a similar denial of their rights. 

II. JURISDICTION AND VENUE 

8. Jurisdiction. The Court has jurisdiction over this action under article IV, section 6 

of the Washington Constitution and RCW 2.08.010 because this is a case in equity and because 

exclusive jurisdiction over this matter has not been vested in some other court. The Court also 

has jurisdiction over this action under the Uniform Declaratory Judgments Act, chapter 7.24 

RCW. See RCW 7.24.010.  

9. Venue. Venue is proper in this Court under RCW 4.92.010(5), which designates 

Thurston County as a suitable venue for any claims against the State of Washington.  

III. PARTIES 

10. Plaintiff Washington Appellate Project. Plaintiff Washington Appellate Project is 

a Washington public benefit nonprofit organization. WAP’s mission is to provide the highest 

quality legal representation to indigent clients appealing criminal convictions, civil 

commitments, dependencies, or terminations of parental rights. WAP accomplishes this mission 

through contracts with OPD. WAP brings this action on behalf of itself and its clients. 
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11. Defendant State of Washington. Defendant State of Washington has a duty to 

comply with its own constitution, the statutes passed by its legislature, and the rules 

promulgated by its Supreme Court. This includes providing sufficient funding for effective, 

ethical, quality assistance of counsel in appeals from criminal convictions, civil commitments, 

dependencies, and terminations of parental rights. To meet these obligations, the State of 

Washington established OPD in 1996. 

12. Defendant Washington State Office of Public Defense. Defendant Washington 

State Office of Public Defense is an independent agency of the judicial branch. OPD was 

originally established “to implement the constitutional guarantee of counsel and to ensure the 

effective and efficient delivery of the indigent appellate services funded by the state of 

Washington,” but that purpose was expanded in 2008 to include the delivery of other aspects 

of state-funded indigent defense services. RCW 2.70.005 (1996), amended by RCW 2.70.005 

(2008). Among other things, OPD contracts with attorneys and organizations like WAP to 

represent indigent individuals in appellate cases where Washington’s constitution and statutes 

guarantee the right to counsel.  

IV. SUMMARY OF FACTUAL ALLEGATIONS 

A. The right to effective assistance of counsel. 

13. Article I, section 22 of the Washington Constitution guarantees that “[i]n criminal 

prosecutions[,] the accused shall have the right to appear and defend in person, or by counsel,” 

and “the right to appeal in all cases[.]”   

14. The right to appellate counsel in criminal proceedings is also guaranteed by 

statute and court rule, as is the right to appellate counsel in civil commitment, dependency, and 

termination of parental rights proceedings. See, e.g., State v. Heng, 2 Wn.3d 384, 389 (2023) 



 

COMPLAINT - 5 

TERRELL MARSHALL LAW GROUP PLLC 
1700 Westlake Avenue North, Suite 300 

Seattle, Washington 98109 

TEL. 206.816.6603 • FAX 206.319.5450 
www.terrellmarshall.com 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

26 

(right to counsel “extends to ‘all criminal proceedings’” (quoting CrR 3.1(a))); CrR 3.1(b)(2) 

(criminal “proceedings” include “appeal, and postconviction review”); RAP 15.2(b)(1) (citing 

RCW 10.73.150 for “criminal prosecutions or juvenile offense proceedings[,]” RCW 13.34 for 

“dependency and termination cases[,]” and RCW 71.05 and RCW 71.09 for “commitment 

proceedings”). 

15. The Washington Supreme Court has declared that “the right to counsel is of 

paramount importance to all persons appearing in our courts and must be jealously guarded.” 

City of Seattle v. Ratliff, 100 Wn.2d 212, 218 (1983).   

16. Where the right to counsel attaches, the legal representation provided must be 

“effective.” RCW 10.101.005; see also Const. art. I, § 22; CrR 3.1, Standards for Indigent 

Defense, Standard 3.2.  

17. Effective representation “demands more than just access to a warm body with a 

bar card.” State v. Schlenker, 31 Wn. App. 2d 921, 935 (2024). 

18. In the appellate context, effective representation entails certain basic duties on 

the part of a public defense attorney. Those duties include interviewing, communicating with, 

and advising the client and using interpreters as necessary to accommodate the client’s spoken 

language; reviewing the court file and verbatim report of proceedings; conducting post-

conviction investigation when appropriate; identifying and analyzing issues; conducting legal 

research; assigning errors; writing opening and reply briefs, motions, and petitions for direct 

and further appellate review; preparing for and arguing before appellate judges; and zealously 

advocating for the client. See, e.g., State v. Graham, 194 Wn.2d 965, 967–70 (2019) 

(recognizing that “in order to fulfill his duty of effective representation[,]” appellate counsel 

had to review an “extensive record,” analyze “complicated legal issues,” and draft an opening 
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brief); In re Netherton, 177 Wn.2d 798, 801–02 (2013) (appellate attorneys are ineffective if 

they fail to raise meritorious legal issues or raise those issues inadequately); In re Pers. Restraint 

of D’Allesandro, 178 Wn. App. 457, 472–73 (2013) (appellate attorneys are ineffective if they 

provide deficient advice to clients); Wash. State Guidelines for Appointed Counsel in Indigent 

Appeals (Wash. State Bar Ass’n Nov. 5, 2019); ABA Defense Function Standards (Am. Bar Ass’n 

4th ed. 2017). 

B. The constitutional, ethical, and professional responsibilities of public appellate 
attorneys. 

19. Public appellate attorneys have constitutional, ethical, and professional 

responsibilities that derive from various sources, including the Washington Constitution, the 

Washington Rules of Professional Conduct, the American Bar Association Defense Function 

Standards, the Washington Supreme Court Standards for Indigent Defense, and the Washington 

State Bar Association Standards for Indigent Defense Services. 

The constitutional obligation of public appellate attorneys to provide effective 
assistance of counsel. 

20. Under article 1, section 22 of the Washington Constitution, a public appellate 

attorney has a duty to provide effective assistance of counsel. State v. Tomal, 133 Wn.2d 985, 

990–91 (1997) (“the appellate-level right to counsel also includes the right to effective 

assistance of counsel”). 

21. As noted above, effective representation requires a public appellate attorney to 

engage in many time-consuming tasks, including communicating with the client, reviewing trial 

transcripts and other records, researching and analyzing legal issues, drafting briefs and other 

documents, and presenting oral arguments, among other things.  
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The ethical obligations of public appellate attorneys under Washington’s  
Rules of Professional Conduct. 

22. Public appellate attorneys, like all other attorneys in Washington, must comply 

with the RPCs when representing a client.  

23. The ability of public appellate attorneys to do this can be difficult or even 

impossible when caseloads are excessive, workloads are too heavy, or actors from the judicial, 

executive or legislative branches of government interfere with the independence and 

professional judgment of the attorneys. 

24. For example, under the RPCs, a public appellate attorney must “provide 

competent representation” to the client, which requires the “thoroughness and preparation 

reasonably necessary for the representation.” RPC 1.1. “Competent handling of a particular 

matter includes inquiry into and analysis of the factual and legal elements of the problem,” 

“use of methods and procedures meeting the standards of competent practitioners,” and 

“adequate preparation[,]” all of which takes time. Id. cmt. 5. 

25. Under the RPCs, a public appellate attorney must “act with reasonable diligence 

and promptness in representing” the client. RPC 1.3. To achieve this, “[a] lawyer’s work load 

must be controlled so that each matter can be handled competently.” Id. cmt. 2. “A client’s 

interests often can be adversely affected by the passage of time,” and “unreasonable delay can 

cause a client needless anxiety and undermine confidence in the lawyer’s trustworthiness.” Id. 

cmt. 3. 

26. Under the RPCs, a public appellate attorney must “promptly inform the client of 

any decision or circumstance” that requires the client’s “informed consent”; must “consult with 

the client about the means by which the client’s objectives are to be accomplished”; must 

“keep the client reasonably informed about the status of the matter” and “promptly comply 
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with reasonable requests for information”; and must “explain a matter to the extent reasonably 

necessary to permit the client to make informed decisions regarding the representation.” RPC 

1.4(a)–(b).  

27. Under the RPCs, a public appellate attorney “shall not represent a client if the 

representation involves a concurrent conflict of interest.” RPC 1.7(a). Such a conflict exists if 

“there is a significant risk that the representation of one or more clients will be materially 

limited by the lawyer’s responsibilities to another client . . . .” RPC 1.7(a)(2). 

28. Under the RPCs, a public appellate attorney who has “direct supervisory 

authority over another lawyer” must “make reasonable efforts to ensure that the other lawyer 

conforms to the Rules of Professional Conduct.” RPC 5.1(b). 

29. Under the RPCs, a public appellate attorney with direct supervisory authority 

over another lawyer is “responsible for [that] lawyer’s violation of the Rules of Professional 

Conduct” if the supervising attorney “orders or, with knowledge of the specific conduct, ratifies 

the conduct involved” or “knows of the conduct at a time when its consequences can be 

avoided or mitigated but fails to take reasonable remedial action.” RPC 5.1(c). 

30. A public appellate attorney “is bound by the Rules of Professional Conduct” even 

when acting “at the direction of another person.” RPC 5.2(a). 

31. Under the RPCs, a public appellate attorney “shall not permit a person who . . . 

employs or pays the [attorney] . . . to direct or regulate the [attorney’s] professional judgment 

in rendering such legal services.” RPC 5.4(c). 

32. Under the RPCs, a public appellate attorney must “withdraw from the 

representation of a client if . . . the representation will result in a violation of the Rules of 

Professional Conduct or other law[.]” RPC 1.16(a)(1). 
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The ethical obligations of public appellate attorneys under the ABA  
Defense Function Standards. 

33. The American Bar Association Defense Function Standards also guide the ethical 

obligations of public appellate attorneys. These standards are “the result of the considered 

judgment of prosecutors, defense lawyers, judges, and academics who have” extensive 

experience with the criminal justice system. Martin Marcus, The Making of the ABA Criminal 

Justice Standards, 23 CRIM. JUST. 10, 15 (Winter 2009).  

34. The ABA Defense Function Standards recognize that “[d]efense counsel is 

essential to the administration of criminal justice.” ABA Defense Function Standards, Standard 

4-1.2(a). 

35. Under the ABA Defense Function Standards, a public appellate attorney has “a 

duty to communicate and keep the client informed and advised of significant developments and 

potential options and outcomes[.]” Id., Standard 4-1.3(d); see also id., Standards 4-9.1 & 4-9.2 

(identifying specific items that appellate counsel should convey to the client, including 

“explain[ing] to the client the meaning and consequences of the court’s judgment and the 

client’s rights regarding appeal[,]” “provid[ing] the client with counsel’s professional judgment 

as to whether there are meritorious grounds for appeal[,]” “advis[ing] the client about the 

probable and possible outcomes and consequences of a challenge to the conviction or 

sentence[,]” “discuss[ing] . . . the arguments to present in appellate briefing and at 

argument[.]”). 

36. Under the ABA Defense Function Standards, a public appellate attorney “should 

be aware of applicable rules relating to securing all necessary record documents, transcripts, 

and exhibits, and ensure that all such items necessary to effectively prosecute the appeal are 

properly and timely ordered.” Id., Standard 4-9.3(d). “Before filing the brief, appellate counsel 
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should ordinarily examine the docket sheet, all transcripts, trial exhibits and record documents, 

not just those designated by another lawyer or the client.” Id. “Counsel should consider 

whether, and how appropriately, to augment the record with any other matters, documents or 

evidence relevant to effective prosecution of the client’s appeal.” Id. “Appellate counsel should 

seek by appropriate motion . . . any necessary, relevant extra-record matters.” Id. 

37. Under the ABA Defense Function Standards, a public appellate attorney “should 

consider all issues that might affect the validity of the judgment of conviction and sentence, 

including any that might require initial presentation in a trial court.” Id., Standard 4-9.2(b). 

“Counsel should consider raising on appeal even issues not objected to below or waived or 

forfeited, if in the best interests of the client.” Id.  

38. Under the ABA Defense Function Standards, a public appellate attorney “should 

be diligent in perfecting appeals and expediting their prompt submission to appellate courts, 

and be familiar with and follow all applicable appellate rules, while also protecting the client’s 

best interests on appeal.” Id., Standard 4-9.3(e). 

39. Under the ABA Defense Function Standards, a public appellate attorney has “a 

duty to be well-informed regarding the legal options and developments that can affect a client’s 

interests during a criminal representation.” Id., Standard 4-1.3(e). For example, “[a]ppellate 

counsel should be aware of opportunities to favorably affect or resolve a defendant’s appeal by 

motions filed in the appellate court, before filing a merits brief.” Id., Standard 4-9.3(b). 

40. Under the ABA Defense Function Standards, a public appellate attorney has “a 

duty to continually evaluate the impact that each decision or action may have at later stages, 

including . . . post-conviction review.” Id., Standard 4-1.3(f). “Counsel should understand the 

complex rules that govern whether arguments listed or omitted on direct appeal can limit 
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issues available in later collateral proceedings, and not unnecessarily or unknowingly abandon 

arguments that should be preserved.” Id., Standard 4-9.3(c). “Counsel should explicitly label 

federal constitutional arguments as such, in order to preserve later federal litigation options.” 

Id.  

41. Under the ABA Defense Function Standards, “[a]ppellate counsel should 

consider . . . whether there might be any potential grounds for relief using other post-

conviction remedies (such as habeas corpus), and consult with the client regarding timing and 

who might represent the client in such actions.” Id., Standard 4-9.3(k). 

42. Under the ABA Defense Function Standards, “appellate defense counsel should 

ordinarily continue to represent the client after the intermediate court renders a decision if 

further appeals are likely, unless . . . new counsel is substituted, or a court permits counsel to 

withdraw[.]” Id., Standard 4-9.2(h). 

43. Under the ABA Defense Function Standards, a public appellate attorney “should 

not carry a workload that, by reason of its excessive size or complexity, interferes with 

providing quality representation, endangers a client’s interest in independent, thorough, or 

speedy representation, or has a significant potential to lead to the breach of professional 

obligations.” Id., Standard 4-1.8(a). 

44. Under the ABA Defense Function Standards, a public appellate attorney “whose 

workload prevents competent representation should not accept additional matters until the 

workload is reduced . . . .” Id. “Defense counsel within a supervisory structure should notify 

supervisors when counsel’s workload is approaching or exceeds professionally appropriate 

levels.” Id.  
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45. Under the ABA Defense Function Standards, public defense organizations and 

offices “should regularly review the workload of individual attorneys, as well as the workload of 

the entire office, and adjust workloads (including intake) when necessary and as permitted by 

law to ensure the effective and ethical conduct of the defense function.” Id., Standard 4-1.8(b). 

The professional obligations of public appellate attorneys under the Washington Supreme 
Court Standards for Indigent Defense. 

46. The Washington Supreme Court has adopted “standards to address certain basic 

elements of public defense practice related to the effective assistance of counsel,” which are 

referred to as the Standards for Indigent Defense and incorporated into Superior Court Criminal 

Rule 3.1, Limited Jurisdiction Court Criminal Rule 3.1, and Juvenile Court Criminal Rule 9.2 

(collectively, the “Court Standards”). CrR 3.1, Standards for Indigent Defense, preamble (as 

amended by Order No. 25700-A-1681 on Dec. 15, 2025).  

47. The Court Standards “are applicable to individual attorneys and remain pertinent 

to contracts that defense attorneys negotiate and sign.” Id.  

48. Under the Court Standards, any “contract or other employment agreement shall 

specify the types of cases for which representation shall be provided and the maximum number 

of cases which each attorney shall be expected to handle.” Id., Standard 3.1. 

49. “Contracts for public defense services should provide for or include 

administrative costs associated with providing legal representation” and “necessary to comply 

with the requirements imposed by [the Court’s] standards.” Id., Standard 5.2(A). 

50. Under the Court Standards, a public appellate attorney must maintain a caseload 

that allows the attorney “to give each client the time and effort necessary to ensure effective 
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representation.” Id., Standard 3.2; see also In re Det. of M.E., 6 Wn.3d 234, 251 (March 19, 

2026).  

51. “Defender organizations, county offices, contract attorneys, and assigned 

counsel shall not accept workloads that, by reason of their excessive size, interfere with the 

rendering of quality representation,” which is defined as “the minimum level of attention, care, 

and skill that Washington citizens would expect of their state’s criminal justice system.” CrR 3.1, 

Standards for Indigent Defense, Standard, 3.2. 

52. “The determination of an attorney’s ability to accept new case assignments must 

include an assessment of the impact of their open caseload on their ability to provide quality 

representation.” Id., Standard 3.3.  

53. The Court Standards allow public appellate attorneys to count cases using a case 

weighting system, but any such system must “recognize the greater or lesser workload required 

for cases compared to an average case based on a method that adequately assesses and 

documents the workload involved.” Id., Standard 3.5(A).  

54. A weighting system must also “be consistent with [the Court] standards, 

professional performance guidelines, and the Rules of Professional Conduct.” Id., Standard 

3.5(B).  

55. A weighting system must “not institutionalize systems or practices that fail to 

allow adequate attorney time for quality representation.” Id., Standard 3.5(C).  

56. On September 5, 2025, the Washington Supreme Court issued an order in which 

it found “that an interim reduction in the appellate caseload standards is warranted pending 

the completion of an appellate workload study.” Wash. Supreme Ct. Order No. 25700-A-1657 at 

1 (Sept. 5, 2025). The Court held that “[u]ntil further order of the Court, the caseload of a full-
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time public defense attorney or assigned counsel pursuant to the Standards for Indigent 

Defense under CrR 3.1, CrRLJ 3.1, and JuCR 9.2 shall not exceed 30 appeals to an appellate 

court hearing a case on the record and briefs per attorney per year.” Id. at 1–2. 

57. On November 6, 2025, the Washington Supreme Court issued an order in which 

it made clear that governments were not allowed to increase the work of public defense 

attorneys above the caseloads currently in place and that reductions called for under the 

standards should be implemented as soon as reasonably possible. See Wash. Supreme Ct. Order 

No. 25700-A-1671 (Nov. 6, 2025). 

58. On December 15, 2025, the Washington Supreme Court issued an order 

adopting various amendments to the Court Standards. See Wash. Supreme Ct. Order No. 

25700-A-1681 at 2 (Dec. 15, 2025). Those amendments retained the Court’s “reduction of 

appellate caseloads to 30 appeals per attorney” for 2026. Id. at n.1.  

59. The Court Standards provide that the caseload of a public appellate attorney 

“shall be reduced to 25 beginning January 1, 2027.” CrR 3.1, Standards for Indigent Defense, 

Standard 3.4.  

60. The caseload standard for public appellate attorneys “assumes experienced 

appellate attorneys handling cases with records of an average length.” Id. “If attorneys do not 

have significant appellate experience and/or the record is greater than average, the caseload 

should be accordingly reduced.” Id. 

61. “Caseload limits assume a reasonably even distribution of cases throughout the 

year.” Id., Standard 3.3.  
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The professional obligations of public appellate attorneys under the WSBA’s Standards for 
Indigent Defense Services and Public Appellate Counsel Guidelines. 

62. The Washington State Bar Association is an agency of the state and is 

responsible for overseeing the activities of individuals practicing law in Washington and 

enforcing the Rules of Professional Conduct. RCW 2.48.010; RCW 2.48.060. 

63. The WSBA has adopted Standards for Indigent Defense Services “to ensure legal 

representation for clients represented by a public defense attorney meets constitutional, 

statutory, and ethical requirements.” Standards for Indigent Defense Services (“WSBA 

Standards”), Introduction (Wash. State Bar Ass’n, rev. Sept. 7, 2024). 

64. The WSBA Standards “reflect 50 years of work by national and state experts, 

practicing attorneys and public defense administrators.” Id.  

65. The Washington legislature has determined that the WSBA Standards should 

serve as guidelines to local legislative authorities in adopting standards for public defense 

services. RCW 10.101.030. 

66. Under the WSBA Standards, “[t]he maximum caseload or workload of public 

defense attorneys shall allow each attorney to give each client the time and effort necessary to 

ensure effective representation.” WSBA Standards, Standard 3.B. “If the attorney’s caseload or 

workload prevents providing quality representation, public defense attorneys shall take steps 

to reduce their caseload, including but not limited to seeking co-counsel, reassignment of cases, 

or requesting a partial or complete stop to additional case assignments or requesting 

withdrawal from a case(s).” Id.   

67. The WSBA Standards provide that “[i]f a public defense agency or nonprofit’s 

workload exceeds the Director’s capacity to provide counsel for newly assigned cases, the 
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Director must notify courts and appointing authorities that the provider is unavailable to accept 

additional assignments and must decline to accept additional cases.” Id. 

68. The WSBA Standards provide that “[t]he determination of an attorney’s ability to 

accept new case assignments must include an assessment of the impact of their open caseload 

on their ability to provide quality representation.” Id., Standard 3.C. 

69. “The maximum caseloads or workloads for public defense attorneys assume an 

attorney’s public defense work is . . . for cases of average complexity and effort for each case 

type specified” and “reasonably evenly distributed throughout the year.” Id., Standard 3.D. 

70. “Assessing an attorney’s maximum caseload or workload limit must include 

accounting for work in addition to new cases assigned. Time spent on vacation, sick leave, 

holidays, training, supervision, administrative duties, and court improvement work groups must 

also be accounted for.” Id., Standard 3.G. 

71. “The maximum number of case credits for a fully supported, full-time public 

defense attorney each calendar year is based on an assumed 1650-hour ‘case-related hours’ 

available each year.” Id., Standard 3.J. 

72. “In public defense agencies and contracted private law firms, a minimum of one 

full-time supervisor should be employed for every ten full-time public defense attorneys or one 

half-time supervisor for every five public defense attorneys.” Id., Standard 10. “Full-time 

supervisors should not carry caseloads, but supervisors may act as co-counsel in a limited 

number of cases to provide mentoring and training experience for their supervisees.” Id. “Part-

time supervisors should limit their caseloads on a pro-rata basis.” Id.  
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73. The WSBA Standards provide that all public appellate attorneys should “[b]e 

familiar with the Washington State Guidelines for Appointed Counsel in Indigent Appeals” (the 

“WSBA Public Appellate Counsel Guidelines”). Id., Standard 14.  

74. The WSBA Public Appellate Counsel Guidelines provide that “[t]he paramount 

obligation of appointed counsel is to provide conscientious, zealous, and quality representation 

to their clients at all stages of the legal process.” Wash. State Guidelines for Appointed Counsel 

in Indigent Appeals at 1 (Wash. State Bar Ass’n Nov. 5, 2019).  

75. The WSBA Public Appellate Counsel Guidelines state that “[a]ppellate counsel 

should provide comprehensive representation that also includes determining whether the 

client needs assistance with areas such as parole advocacy, re-entry, or unacceptable prison 

conditions and making appropriate referrals.” Id. at 2. Appellate counsel should also consider 

“the client’s immigration status” and “determine if any immigration proceedings have occurred 

and the potential impact that an appeal may have on the client’s immigration status.” Id.  

76. The WSBA Public Appellate Counsel Guidelines provide that “[c]ounsel should 

seek to establish a relationship of trust and confidence with the client”; “must make reasonable 

efforts to consult with the client to determine potential issues and identify the client’s 

objectives on appeal”; and “shall keep the client apprised of the status of the appeal.” Id. at 5. 

77. The WSBA Public Appellate Counsel Guidelines provide that “[c]ounsel should 

review the entire record”; should “raise those issues which diligent counsel would raise based 

upon current research”; should draft opening briefs that are “well reasoned and persuasive”; 

“should file a reply brief that responds to the arguments in the respondent’s brief,” unless 

doing so is unnecessary to advance the goals of representation; and “should file any additional 
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motions or pleadings if it is in the interest of the client or furthers the interest of litigation.” Id. 

at 7–8.  

78. The WSBA Public Appellate Counsel Guidelines provide that oral argument 

“should not be waived except upon reasonable efforts to secure consultation with the client 

and with colleagues,” and “waiver should only occur upon the conclusion that the client’s rights 

will be more fully advanced by submission of the appeal on the briefs alone.” Id. at 9. Because 

oral argument “can be a critical opportunity to advocate for the client . . . thorough preparation 

is essential.” Id.  

79. The WSBA Public Appellate Counsel Guidelines provide that “[c]ounsel shall seek 

further review, including motions to modify, motion[s] for reconsideration, or discretionary 

review of any decision where appropriate and necessary.” Id. at 10. 

80. The WSBA Public Appellate Counsel Guidelines provide that “[a]ppointed 

counsel’s caseload must not exceed the standards adopted by the Washington Supreme Court 

and must permit counsel to provide representation consistent with the representation afforded 

by counsel in non-appointed cases.” Id. at 3. Furthermore, “[c]ounsel’s caseload should be such 

as to permit the filing of an opening brief in the majority of cases without numerous 

extensions.” Id.  

81. The WSBA Public Appellate Counsel Guidelines provide that “[c]ounsel shall 

request that substitute counsel be appointed to represent the client when counsel’s continued 

representation might violate the codes of professional responsibility or when counsel in good 

faith believes counsel cannot provide the client with zealous representation.” Id. at 4. 
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82. The WSBA Public Appellate Counsel Guidelines provide that “[c]ounsel shall 

refuse an appointment to represent a client when the appointment will violate the Washington 

Supreme Court Standards for Indigent Defense.” Id.  

C. ABA principles and guidelines for public defense systems. 

83. In addition to the Defense Function Standards, the American Bar Association has 

promulgated principles for delivering public defense services and guidelines for managing 

public defense workloads.  

ABA Ten Principles of a Public Defense Delivery System. 

84. The American Bar Association has adopted a set of principles that identifies “the 

fundamental criteria for an effective public defense delivery system.” Ten Principles of a Public 

Defense Delivery System, at 17 (Am. Bar Ass’n Aug. 2023).  

85. These principles, referred to here as the ABA Ten Principles, provide that “Public 

Defense Providers and their lawyers should be independent of political influence and subject to 

judicial authority and review only in the same manner and to the same extent as retained 

counsel and the prosecuting agency and its lawyers.” Ten Principles of a Public Defense Delivery 

System, Principle 1. “To safeguard independence and promote effective and competent 

representation, a nonpartisan board or commission should oversee the Public Defense 

Provider.” Id. “Neither the chief defender nor staff should be removed absent a showing of 

good cause.” Id.  

86. The ABA Ten Principles further provide that “[t]he workloads of Public Defense 

Providers should be regularly monitored and controlled to ensure effective and competent 

representation.” Id, Principle 3. “Workloads should never be so large as to interfere with the 

rendering of quality representation or to lead to the breach of ethical obligations.” Id. 
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“Workload standards should ensure compliance with recognized practice and ethical standards 

and should be derived from a reliable data-based methodology.” Id. “If workloads become 

excessive, Public Defense Providers are obligated to take steps necessary to address excessive 

workload, which can include notifying the court or other appointing authority that the Provider 

is unavailable to accept additional appointments, and if necessary, seeking to withdraw from 

current cases.” Id.  

87. “To develop and maintain a relationship of trust,” a public appellate attorney 

“assigned to a direct appeal should represent the client throughout the direct appeal.” Id., 

Principle 8. 

ABA Eight Guidelines of Public Defense Related to Excessive Workloads. 

88. The American Bar Association has also adopted guidelines that provide a 

“detailed action plan . . . to which those providing public defense should adhere as they seek to 

comply with their professional responsibilities.” Eight Guidelines of Public Defense Related to 

Excessive Workloads, Introduction (Am. Bar Ass’n Aug. 2009).  

89. These guidelines, referred to here as the ABA Eight Guidelines, declare that the 

objective of “quality representation . . . is not achievable . . . when the lawyers providing the 

defense representation have too many cases, which frequently occurs throughout the United 

States.” Id.   

90. The ABA Eight Guidelines provide that “[a] Public Defense Provider [must have] a 

supervision program that continuously monitors the workloads of its lawyers to [ensure] that all 

essential tasks on behalf of clients . . . are performed.” Id., Guideline 2. 

91. The ABA Eight Guidelines also provide that “[p]ersons in Public Defense Provider 

programs who have management responsibilities [must] determine, either on their own 
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initiative or in response to workload concerns expressed by their lawyers, whether excessive 

lawyer workloads are present.” Id., Guideline 4. 

92. The ABA Eight Guidelines also provide that “Public Defense Providers consider 

taking prompt actions . . . to avoid workloads that either are or are about to become excessive,” 

actions that include “[n]otifying courts or other appointing authorities that the Provider is 

unavailable to accept additional appointments.” Id., Guideline 5. 

93. To ensure the goal of quality representation is achieved, “[t]he ABA endorses 

complete independence of the defense function”—that is, “a management structure that is 

independent of the judicial, executive and legislative branches of government.” Id., cmt. to 

Guideline 2; see also cmt. to Guideline 7 (“defense services should be independent of the 

judicial and executive branches of government”). 

ABA Standards for Criminal Justice: Providing Defense Services. 

94. The American Bar Association has published “black letter” standards regarding 

the provision of public defense services, standards designed to ensure “that quality legal 

representation is afforded to all persons eligible for counsel . . . .” ABA Standards for Criminal 

Justice: Providing Defense Services, Standard 5-1.1 (Am. Bar Ass’n 3d ed. 1992). 

95. These standards, referred to here as the ABA Defense Services Standards, 

provide that “[g]overnment has the responsibility to fund the full cost of quality legal 

representation for all eligible persons” at a level that “will best [e]nsure the provision of 

independent, quality legal representation.” Id., Standard 5-1.6. 

96. Under the ABA Defense Services Standards, “[c]ontracts for services of defense 

counsel . . . should ensure quality legal representation,” and “[t]he contracting authority should 

not award a contract primarily on the basis of cost.” Id., Standard 5-3.1. 
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97. Under the ABA Defense Services Standards, “[t]he contracting parties should 

avoid provisions that create conflicts of interest between the contractor and clients.” Id., 

Standard 5-3.2. 

98. Under the ABA Defense Services Standards, contracts for public defense services 

“should include provisions which ensure quality legal representation,” including provisions that 

ensure “allowable workloads for individual attorneys” and “reasonable compensation levels.” 

Id., Standard 5-3.3(a), (b)(v), & (b)(ix).  

99. Under the ABA Defense Services Standards, “[n]either defender organizations, 

assigned counsel nor contractors for services should accept workloads that, by reason of their 

excessive size, interfere with the rendering of quality legal representation or lead to the breach 

of professional obligations.” Id., Standard 5-5.3.  

D. The Washington Supreme Court’s directives regarding caseload limits. 

100. “[T]he caseload limits in the Standards for Indigent Defense are vital to ensure 

that public defense work is effective for clients and sustainable for practitioners.” Det. of M.E., 

6 Wn.3d at 253. 

101. Indeed, there is a “constitutional importance [to] maintaining proper caseloads 

in indigent defense cases.” Graham, 194 Wn.2d at 970. 

102. “[I]t is widely recognized that excessive caseloads carry many ‘potential ethical 

and constitutional pitfalls,’ substantially increasing the risk of ethical violations and ineffective 

assistance.” Det. of M.E., 6 Wn.3d at 251–52 (quoting Carrasquillo v. Hampden County Dist. Cts., 

484 Mass. 367, 388, 142 N.E.3d 28 (2020)). 
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103. “[A]n attorney with excessive caseloads may not have enough time to become 

competent in a complex case, or they may be too busy to be diligent in responding to the needs 

of clients.” Id. at 252. 

104. “‘In addition, having too many clients and matters at once may create 

concurrent conflicts of interest . . . if attorneys are then forced to pick and choose between 

clients who will receive their limited time and attention, and others who will necessarily be 

neglected.’” Id. (quoting Carrasquillo, 484 Mass. at 388). 

105. Thus, “[requiring] an attorney to handle an excessive caseload ‘threatens to 

undermine the very right to counsel that the order seeks to protect.’” Id. (quoting Carrasquillo, 

484 Mass. at 370). 

106. For these reasons, the Washington Supreme Court has held that the caseload 

limits in the Standards for Indigent Defense are mandatory and may not be exceeded, whether 

voluntarily or involuntarily. Id. at 253.  

107. Moreover, “a defense attorney cannot be forced to commit ethical violations or 

violate a client’s constitutional rights before obtaining relief from excessive caseloads . . . .” Id. 

at 252. 

108. Public appellate attorneys, like all public defenders, maintain an “independence” 

that “is vital to avoid conflicts of interest, political pressures, or other extraneous factors that 

might improperly interfere with defense counsel’s duties to their clients.” Id. at 255; see also 

State v. Milton, 160 Wn. App. 656, 660 (2011) (“[A] public defender ‘works under canons of 

professional responsibility that mandate his exercise of independent judgment on behalf of the 

client,’” and the government “has a constitutional obligation ‘to respect the professional 
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independence of the public defenders whom it engages.’” (quoting Polk County v. Dodson, 454 

U.S. 312, 321–22 (2011))). 

109. For these reasons, public appellate attorneys are entitled to use their 

“professional judgment to determine the best approach” for providing public appellate defense 

services. Det. of M.E., 6 Wn.3d at 255.  

E. The WSBA Appellate Workload Study. 

110. In November 2024, the WSBA engaged Baker Tilly Advisory Group, LP and Malia 

N. Brink “to collaborate with OPD to undertake a workload study to establish empirically 

grounded appellate indigent defense caseload standards for Washington State.” Washington 

State Bar Association: Office of Public Defense Appellate Workload Study (the “WSBA Appellate 

Workload Study”) at 2 (Nov. 2025). “The purpose of this study [was] to produce a reliable 

professional consensus on the amount of time it should take, on average, for a lawyer to meet 

th[e] standard [of ‘reasonably effective assistance’ under ‘prevailing professional norms’] for 

various types of appeals in Washington State.” Id. at 6.  

111. OPD paid for the WSBA Appellate Workload Study and participated in the study’s 

design and direction. 

112. In November 2025, Baker Tilly published the results of the WSBA Appellate 

Workload Study, which “mark[ed] the first time Washington [had] evaluate[d] the [state’s] 

entire appellate public defense system.” Id. at 2, n.1. A previous review of appellate indigent 

defense in Washington, completed in 1989, focused only on a single office with fourteen 

attorneys. Id. 

113. The WSBA Appellate Workload Study “employed the Delphi process to assess the 

time required to provide effective representation across appellate Case Types in Washington 
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State, analyzing the time needs for core attorney Case Tasks.” Id. at 2. The Delphi method is “a 

structured, iterative survey process originally developed by the RAND Corporation in the 1950s 

to build consensus among experts.” Id. at 13. “The method has been widely used in judicial 

workload studies, public defense workload studies, and other legal system studies,” and it is “a 

recognized and reliable approach for determining appropriate caseload standards for public 

defense attorneys.” Id. 

114. “The Delphi results provide the average hours per case needed by Case Type 

(often called a case weight), reflecting the time needed to provide constitutionally sufficient 

representation consistent with applicable professional standards and ethical rules.” Id. at 2. 

115. In its report, Baker Tilly concluded that “[t]he Delphi results can now inform the 

determination of new appellate caseload standards for indigent defense attorneys in 

Washington State, as well as guide resource allocation, attorney assignments, and future 

budgetary and legislative planning by OPD and other stakeholders.” Id. at 2.  

116. Here are the Delphi results from the WSBA Appellate Workload Study: 
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Id. at 4. 

117. The “[r]ecord length as used in the study’s Case Types was defined to include not 

only case transcripts but also clerk’s papers” because this “more accurately capture[s] case 

complexity.” Id. at 15 (punctuation altered). Notably, this definition of “record” differs from the 

definition that OPD used to determine case credits through 2025, which was the length of the 

verbatim report or transcript of proceedings. Id.; see also id. at 20 (“As defined in the [then-

current] OPD policy, ‘Number of Pages of Transcript’ refers to the trial transcript, including pre-

trial, post-trial, voir dire, and opening statements. For cases in which no trial took place, it 

includes all relevant hearing transcript pages.”).   

118. The case tasks considered for the first nine Case Types listed above were as 

follows: initial post-appointment activities; investigation (for personal restraint petitions only); 

record review and preparation for initial brief; research, drafting, and filing of initial brief; 

briefing following initial brief; oral argument; post-decision practice; and travel time, which is 

separately listed under “Hours per Case,” whereas the time necessary for all other tasks is listed 

under “Delphi Result.” Id. at 15. The report outlines in detail what is included in each of these 

task categories. See id. at 26–27. 

119. The case tasks considered for the final Case Type listed above, Supreme Court 

Review, were pre-briefing activities; drafting and filing of supplemental brief; post-briefing 

activities; oral argument; post-decision practice; certiorari; and travel time. Id. at 16. The report 

outlines in detail what is included in each of these task categories. See id. at 27. 

120. After applying the Delphi results to the average annual public appellate defense 

caseload in Washington, Baker Tilly determined that “Washington State needs an additional 33 

full-time appellate attorneys [in 2026] to ensure reasonably effective assistance of counsel as 
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required by [the state constitution] and prevailing professional norms. In other words, 

Washington’s appellate public defense system currently operates with approximately 59% of 

the attorneys needed to meet the demand for quality representation.” Id. at 4–5.  

121. The WSBA Appellate Workload Study was presented to the Washington Supreme 

Court in November 2025. The following month, the Court amended its Standards for Indigent 

Defense to establish a maximum caseload of 25 appellate case credits per year, effective 

January 1, 2027. The Court also changed language that identified an average case as one with a 

transcript of 350 pages so that it now reads “records of an average length of pages.” Wash. 

Supreme Ct. Order No. 25700-A-1681 at 8 (Dec. 15, 2025). 

122. Because the WSBA Standards for Indigent Defense Services “assume an FTE 

attorney has 1,650 hours to devote to case-related work per year,” Washington State Bar 

Association: Office of Public Defense Appellate Workload Study at 23, the appropriate weighting 

in credits for any Case Type can be calculated as follows: total hours per Case Type (A) 

multiplied by maximum annual case credits (B) and divided by total annual hours of 1,650 (C) 

equals case weighting/credits (D).  

123. The maximum annual case credits for appellate attorneys in 2026 is 30, and the 

maximum annual credits in 2027 will be 25. CrR 3.1, Standards for Indigent Defense, Standard 

3.4. Thus, under the WSBA Appellate Workload Study, case weighting designations are as 

follows: 
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F. Public appellate defense services in Washington. 

The Washington State Office of Public Defense. 

124. The Washington Constitution guarantees that “[i]n criminal prosecutions[,] the 

accused shall have the right to appear and defend in person, or by counsel,” and “the right to 

appeal in all cases[.]” Const. art. I, § 22. 

125. Appellate “[c]ounsel shall be provided at state expense to an adult offender 

convicted of a crime and to a juvenile offender convicted of an offense when the offender is 

indigent . . . .” RCW 10.73.150. 

126. The State of Washington is also responsible for the expense of appellate counsel 

in civil commitment, dependency, and termination of parental rights proceedings, among 

others. See RAP 15.2; RCW 2.70.020. 

127. “In order to implement the constitutional guarantee of counsel and to ensure 

effective and efficient delivery of the indigent appellate services funded by the state of 

Washington,” the legislature established the Office of Public Defense in 1996. RCW 2.70.005 

(1996), amended by RCW 2.70.005 (2008). 

128. OPD is “an independent agency of the judicial branch.” Id.  
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129. Among other things, OPD is responsible for administering public appellate 

defense services in Washington. RCW 2.70.020(1). 

130. Except for limited consultation, supervision, and pro bono services, OPD and its 

attorneys are prohibited from providing direct representation of clients. RCW 2.70.023. 

Accordingly, OPD must fulfill its obligation by contracting with qualified organizations and 

attorneys. See id.  

131. OPD has entered contracts with organizations and individual attorneys to 

provide public appellate defense services, but WAP is the only nonprofit entity to hold such 

contracts.  

The Washington Appellate Project. 

132. The Washington Appellate Project a nonprofit organization that was 

incorporated in 1994.  

133. WAP’s sole mission is to provide the highest quality legal representation to 

indigent clients appealing criminal convictions, civil commitments, dependencies, or 

terminations of parental rights.  

134. WAP currently has a Director, twenty-six staff attorneys, two Rule 9 interns, an 

office administrator who also acts as a senior paralegal, another senior paralegal, and three 

legal assistants. Five of the staff attorneys are part-time supervisors, and the supervisory work 

of those five equates to three full-time supervisors.  

135. Each WAP attorney has experience in criminal, juvenile offense, and family 

defense appeals. Eleven of the attorneys have experience in sexually violent predator appeals. 

Several attorneys also have experience in aggravated murder appeals.  
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136. Each WAP attorney also has experience arguing before the Washington Court of 

Appeals, and several have done so on more than 100 occasions. Fourteen of WAP’s attorneys 

have appeared before the Washington Supreme Court, and several have done this more than 

25 times. Three of WAP’s attorneys have appeared before the United States Supreme Court, 

and several others have practiced in that court.  

137. WAP’s attorneys are regularly asked to give presentations at local, statewide, 

and national training events on public appellate defense work and issues. 

138. Gregory Link, who has been with the organization since 1995, became WAP’s 

Director in 2016 and continues to serve in that role today. 

139. Since its inception, WAP has contracted exclusively with the State of Washington 

to provide public appellate defense services. Those contracts are negotiated with and executed 

by OPD. WAP has not contracted with any other entity to provide client services, and WAP does 

not take private clients. 

140. Some of WAP’s attorneys are admitted to the Criminal Justice Act Panel, a roster 

of court-approved attorneys who are available to serve as an alternative when the Federal 

Public Defender’s office in the Western District of Washington has a conflict of interest. On a 

few occasions, those attorneys have been appointed to represent federal clients. When this 

happens, the revenue from the assignment goes to WAP, and the case is factored into the 

attorney’s permissible caseload. When they occur, these assignments generate only a small 

amount of income (usually not more than two percent of WAP’s annual revenue). 

141. WAP currently handles approximately 40 percent of all indigent appeals in 

Washington state appellate courts. This includes appeals heard by the Washington Supreme 

Court and by each of the three divisions of the Washington Court of Appeals. 
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142. WAP provides substantial efficiencies for both the courts and OPD that smaller 

or individual providers cannot. For example, WAP provides courts a single point of contact and 

uniformity in the perfection process. The structure of WAP also allows clients and courts to 

depend on consistent, high-quality briefing and argument. WAP eliminates the need for OPD to 

separately manage and oversee numerous independent contractors. And unlike many of those 

past contractors, except where a conflict of interest required withdrawal, WAP has never 

walked away from a client leaving OPD to find new counsel. 

Contracts between WAP and OPD generally. 

143. Over the past decade, WAP’s contracts with OPD have covered a one-year period 

that begins on July 1 and ends on June 30. 

144. Since 2014, the State of Washington has compensated WAP using a total annual 

revenue model, which accounts for the aggregate cost of the salaries and benefits that WAP’s 

full-time appellate attorneys earn over the course of a year as well as the cost of supporting 

those attorneys during that timeframe. OPD has typically paid this total annual expense amount 

to WAP in twelve equal monthly installments.  

145. Before 2014, the State of Washington compensated WAP using a pay-per-event 

model. For example, OPD paid a certain amount to WAP for the assignment of a case, another 

amount for the filing of the opening brief, and yet another amount for the closing of the case. 

146. Pay-per-event models, like pay-per-case models, have been roundly criticized as 

being incompatible with the provision of effective, ethical, quality indigent defense 

representation. See generally, e.g., Eve Brensike Primus, The Problematic Structure of Indigent 

Defense Delivery, 122 Mich. L. Rev. 207 (2023).  
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147. OPD likely changed its compensation model after 2013 in response to court 

cases addressing the ethical flaws of pay-per-case or flat-rate contracts between Washington 

governmental entities and public defenders.  

148. As OPD is aware, most of the cases assigned to WAP are not resolved within the 

calendar year of assignment. An overwhelming majority of the time, WAP represents the client 

for at least 21 months. This is usually the minimum amount of time it takes to get a case briefed 

and argued before the Court of Appeals, to receive a decision, and to get a petition for review 

filed with and decided by the Washington Supreme Court. If the Supreme Court accepts review, 

WAP will typically represent the client for an additional 14 to 18 months.  

149. Because nearly all the cases that OPD assigns in one fiscal year will continue to 

be worked on by WAP’s attorneys well beyond the end of that same year, the contracts 

between OPD and WAP since 2014 have effectively compensated WAP for the organization’s 

operating expenses during the fiscal year in question and not for the cases assigned during that 

year. In other words, the fiscal-year contracts that OPD entered with WAP over the past twelve 

years did not provide funding that WAP could reserve to pay for work attorneys performed in 

subsequent years. Each contract paid WAP for the work its attorneys performed in that fiscal 

year, regardless of whether that work was on cases that OPD assigned in previous fiscal years, 

whether WAP received fewer assignments than called for under the contract, and whether 

WAP stopped taking assignments due to ethical concerns over attorney caseloads. OPD never 

sought a reduction or return of compensation.   

G. The 2025–2026 contract between WAP and OPD. 

150. The last contract that WAP signed with OPD, Contract NO. CSV26232, 

compensated WAP for the period of July 1, 2025, to June 30, 2026 (the “2025–2026 Contract”). 
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Under that contract, OPD agreed to make twelve monthly payments of $396,973 each for a 

total of $4,763,676 in compensation to WAP. As of July 1, 2026, OPD is no longer making those 

payments.  

151. As OPD knew or should have known, the monthly revenue that WAP received 

from the State of Washington in accordance with the 2025–2026 Contract essentially equaled 

WAP’s total operating expenses for the same period, including the costs of payroll and benefits 

for attorneys and support staff, rent and utilities, insurance, supplies, and other overhead 

expenses.  

152. The stated purpose of the 2025–2026 Contract is “to provide effective, high 

quality appellate legal services for indigent Clients on all cases to which [WAP] is or will be 

assigned . . . .” OPD thus recognized that it was compensating WAP for work performed on 

cases that OPD had assigned to the organization in previous fiscal years.  

153. The 2025–2026 Contract includes a “Post-Expiration Representation 

Compensation” clause that provides: “Upon expiration of this Contract, if a new contract does 

not supersede the terms of this Contract and unless the parties agree otherwise, OPD shall pay 

[WAP] for each case [WAP] retains according to the fee schedule for non-contract appellate 

representation in OPD’s Appellate Payment Policies document . . . .” That fee schedule is as 

follows: 
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154. The above fee schedule is a pay-per-event model. As previously noted, these 

models have been severely criticized, and those criticisms are applicable here for several 

reasons. First, because OPD already assigned each of the more than 500 cases that WAP is 

currently working on, OPD will not make an “assignment payment” to WAP under this schedule 

even though that payment is typically between 26.35 and 89.32 percent of the total payment 

amount for a case. 

155. Second, OPD will only make payments when certain events occur in relation to a 

case. Specifically, when WAP files an opening brief, OPD will make a “brief payment” that 

depends on the length of the transcript; and when a case is closed, OPD will make a “closing 

payment” in amount of $417 unless the case type is an Anders Brief, which gets no closing 

payment. But a significant amount of attorney work occurs between the filing of an opening 

brief and the closing of a case. According to the WSBA Appellate Caseload Study, a criminal or 

juvenile appeal, for example, can require between 32.5 and 130 hours of work on average after 

the opening brief is filed. WSBA Appellate Workload Study at 40–41. 

156. Third, the OPD schedule effectively weights cases based only on the transcript 

length, whereas the WSBA Appellate Workload Study concludes that cases should be weighed 

based on the length of the entire record—which includes not only the transcript but also the 

clerk’s papers—as this “more accurately capture[s] case complexity.” Id. at 15. The difference 

between a case with a 250-page record and a case with a 750-page record is significant. 

According to the WSBA Appellate Workload Study, the average amount of time it takes an 

attorney to review the record, conduct research, and draft and file an opening brief is 41 hours 

for a 250-page record and 70 hours for a 750-page record. Id. at 40. Thus, if an appeal has a 

total record length of 750 pages but the transcript portion is only one-third of the record (250 
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pages), OPD will effectively credit WAP with only 41 hours based on the 250-page transcript 

and pay $1,796 for the opening brief, an average of $43.80 per hour, even though it likely took 

the attorney 70 hours for the project, resulting in an hourly rate of only $25.66. 

157. Finally, OPD’s Post-Expiration Representation Compensation scheme is 

insufficient for the work required. Under the 2025–2026 Contract, OPD agreed to pay WAP 

$4,763,676 for “576 case weights or equivalent caseload.” This works out to $8,270 per case 

credit and covers the expense of the attorney, support staff, and overhead items.  

158. For the 2025–2026 Contract, OPD weighted a case as one credit if it had a 

transcript of fewer than 800 pages and two credits if it had a transcript length that was 

between 801 and 1,599 pages. Thus, while WAP would receive $8,270 for a case with a 250-

page transcript pre-expiration, OPD will currently pay the organization only $2,213 for the same 

case. Similarly, while WAP would receive $16,540 for a case with a 1200-page transcript pre-

expiration, OPD will currently pay only $5,168 for the same case. 

159. As of July 1, 2026, WAP had 539 open individual cases, and those cases equate to 

more than 800 case credits.  

160. Because of the lengthy representation periods, WAP is currently representing 

clients in cases that were assigned in 2022, 2023, 2024, 2025, and 2026.  

161. The Post-Expiration Representation Compensation scheme that WAP is working 

under is unsustainable for the organization and incompatible with the provision of effective, 

ethical, quality representation. The scheme also violates the Washington Supreme Court 

Standards for Indigent Defense. See CrR 3.1, Standards for Indigent Defense, Standards 3.2 & 

5.2(A). Without new contractual terms, WAP will have to cease operations at some point near 

the end of the year even though the organization will still have more than 400 open cases. The 
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clients in those cases will be denied their rights to appeal and to assistance of counsel. And 

because WAP has been handling 40 percent of all appeals in Washington for years, other 

indigent people awaiting appointment will suffer a similar denial of their rights. 

H. Negotiations between WAP and OPD for a 2026–2027 contract. 

162. In December 2025, WAP Director Gregory Link began contacting OPD regarding a 

contract for 2027. He also offered to meet with OPD to discuss the upcoming contract. OPD 

personnel never responded to these requests.  

163. In early May 2026, OPD released two Requests for Qualifications and Quotes 

Seeking Client Services Contracts, RFQQ2701A and RFQQ2702A, which invited qualified 

attorneys and firms to apply to represent indigent clients in a variety of cases before the 

Washington Court of Appeals and Washington Supreme Courts.  

164. In RFQQ2701A, OPD acknowledged that “[i]n September 2025, the Washington 

Supreme Court reduced the maximum number of appeals [per attorney] per year from 36 to 

30.” OPD also acknowledged that “[b]eginning on January 1, 2027, the maximum number of 

appellate assignments [will be] fixed at 25 per year.”  

165. OPD noted that “[t]hese maximum levels presume appeals with average length 

records assigned to experienced appellate attorneys.” And for the first time, OPD said it will 

interpret “average length records” to mean “clerk’s papers plus transcript length.”  

166. OPD did not, however, follow the WSBA Appellate Workload Study with respect 

to case weighting. For example, under OPD’s weighting scheme, a record length of 1,000 pages 

or less in a criminal or juvenile case is given only one credit. This means that OPD will pay an 

attorney for 66 hours of work on the case in fiscal year 2027, because the maximum will be 25 

case credits. By comparison, the WSBA Appellate Workload Study has determined that a 
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criminal or juvenile case with a record length of 1,000 pages takes 126.5 hours of attorney time 

on average, which equates to a case weight of 1.92 in 2027.  

167. Here is a table showing the discrepancy in hours of representation per case 

based on OPD’s weighting scheme compared with the average number of hours called for 

under the WSBA Appellate Workload Study: 

 

 

 

 

 

 

168. If it were implemented, OPD’s new weighting scheme would effectively increase 

caseloads above those in place under the 2025–2026 Contract and the maximum caseload limit 

set by the Supreme Court. This is because OPD failed to accurately convert transcript length 

into record length; instead, the agency relied on flawed assumptions and made several 

methodological errors. Thus, OPD wants to give attorneys less credit for the same work, which 

translates to fewer hours being available for representation. 

169. In the RFQQs, OPD has also proposed changing to a pay-per-case-credit model. 

Here is the proposed pay scale for appeals from criminal, juvenile, and civil commitment cases: 

 

 

 

170. The pay scale for appeals from dependency and parental termination cases is 
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between $6,200 and $7,200 per case credit, using the same weighting scheme as shown above. 

171. The RFQQs include provisions that would allow OPD to reduce compensation if 

WAP or one of its attorneys were to determine that the attorney can no longer take case 

assignments, if WAP were to develop an internal backlog of cases, or if WAP or one of its 

attorneys were to request an “excessive” number of extensions on brief filings. These 

provisions do not contain exceptions, including for an attorney’s inability to comply with 

constitutional, ethical, and professional obligations to a client. And another provision permits 

OPD to reduce compensation if an attorney is unable to accept a case due to a conflict even if 

that conflict arises because of an excessive workload. 

172. In several meetings and communications, WAP made clear that many of the 

provisions OPD proposed in the RFQQs are unethical and would require WAP’s attorneys to 

violate the Rules for Professional Conduct and the Standards for Indigent Defense established 

by the Washington Supreme Court.  

173. For example, WAP shared its analysis of OPD’s case weighting scheme and 

showed how it resulted in higher caseloads. Though OPD acknowledged that it made no effort 

to calculate the time and effort necessary to ensure effective representation as called for by the 

Court Standards, OPD refused to adjust the weighting schedule. OPD never explained why it 

failed to utilize the weighting provided by the WSBA Appellate Workload Study that OPD 

funded.  

174. Because OPD’s contract proposal neither accounts for nor allows WAP attorneys 

the time necessary to meet their constitutional, ethical, and professional obligations to clients, 

WAP told OPD that the organization could not accept the contract proposal.  

175. WAP also explained that OPD’s proposal of a per-case payment scheme was 
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unsustainable and violated WAP’s ethical obligations to clients.  

176. OPD’s contract proposal for fiscal year 2027 violates the Washington Supreme 

Court Standards for Indigent Defense. See CrR 3.1, Standards for Indigent Defense, Standards 

3.2 & 5.2(A). 

177. WAP made clear to OPD that WAP is willing to sign a contract that (1) employs a 

total annual revenue model similar to what had been in place for more than a decade, (2) 

permits attorneys the time necessary to provide each client with effective, ethical quality 

representation, and (3) has no provisions calling for a reduction in revenue based on conflicts, 

ethical workload limits, or decisions regarding representation that are based on the 

professional judgment of WAP and its attorneys. 

178. OPD responded by telling WAP that the agency has no intention of providing an 

alternative contract proposal. 

179. OPD then offered WAP a “temporary” contract with a pay-per-event provision 

that was very similar to the Post-Expiration Representation Compensation, though the 

payments would have been slightly less. This contract also provided that OPD would pay WAP 

$100,000 per month on top of the per-event payments.  

180. The temporary contract that OPD proposed suffers all the same ills of the Post-

Expiration Representation Compensation clause in the 2025–2026 Contract. Even with the extra 

monthly payment, the proposed contract would be unsustainable for the organization and 

incompatible with the provision of effective, ethical, quality representation. For these reasons, 

WAP rejected the proposal. It thus violates the Washington Supreme Court Standards for 

Indigent Defense. See CrR 3.1, Standards for Indigent Defense, Standards. 3.2 & 5.2(A). 

181. OPD has an obligation to negotiate in good faith with WAP regarding the 
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compensation to be paid by the State of Washington for the public appellate defense services 

WAP is currently providing to its clients.  

182. OPD also has an obligation to negotiate in good faith with WAP regarding the 

compensation necessary for Plaintiff to provide effective, ethical, quality public appellate 

defense services to future clients. 

183. On June 29, 2026, Gregory Link, the Director of WAP, asked OPD whether it 

would be willing to mediate their dispute. Later that day, OPD Appellate and Post-Conviction 

Unit Supervisor Sean Devlin responded, “No,” copying OPD Director Larry Jefferson and Katrin 

Johnson, Deputy Director for Operations. 

V. FIRST CLAIM FOR RELIEF 
(Declaratory Relief under RCW 7.24.020) 

184. WAP realleges and incorporates by reference each allegation set forth in the 

preceding paragraphs.  

185. “Courts of record within their respective jurisdictions shall have power to declare 

rights, status and other legal relations whether or not further relief is or could be claimed. An 

action or proceeding shall not be open to objection on the ground that a declaratory judgment 

or decree is prayed for. The declaration may be either affirmative or negative in form and 

effect; and such declarations shall have the force and effect of a final judgment or decree.” 

RCW 7.24.010. 

186. WAP is a nonprofit organization whose mission is to provide the highest quality 

legal representation to indigent people appealing criminal convictions, civil commitments, 

dependencies, or terminations of parental rights. For over thirty years, WAP has achieved this 
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through contracts with OPD. Indeed, with rare exception, WAP’s clientele consists solely of 

individuals whose appellate cases are assigned to WAP by OPD.  

187. OPD is an agency of the State of Washington tasked with “implement[ing] the 

constitutional and statutory guarantees of counsel” and “ensur[ing] effective and efficient 

delivery of indigent defense services funded by the state of Washington,” including indigent 

appellate defense services. RCW 2.70.005. 

188. WAP is entitled to independently determine through its own professional 

judgment the most appropriate approach for providing public appellate defense services to the 

clients it represents, and OPD is obligated but failing to give substantial deference to that 

independent professional judgment.  

189. WAP and its attorneys are obligated to provide effective, ethical, quality 

representation to their clients in accordance with the Washington Constitution, RPCs, court 

rules, and other applicable laws, rules, and standards.  

190. WAP’s clients are entitled to receive effective, ethical, quality appellate 

representation that is paid for by the State of Washington. 

191. Despite OPD’s own obligations, the obligations imposed on WAP, and the rights 

of WAP’s clients, OPD is insisting on WAP’s acceptance of contractual terms that violate the 

Washington Supreme Court Standards for Indigent Defense and would cause WAP and the 

organization’s attorneys to violate their constitutional and professional obligations and the 

rights of their clients.  

192. OPD is also insisting on WAP’s acceptance of contractual terms that would 

render the organization unsustainable.  
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193. Because of OPD’s actions, there is a substantial likelihood that WAP will be 

unable to continue its mission, and WAP’s clients will be denied their rights to appeal and to 

assistance of counsel.  

194. WAP has an attorney-client relationship with each of its clients. 

195. WAP’s clients are indigent and lack the wherewithal to pursue their own lawsuit 

against the State of Washington and the Washington State Office of Public Defense to prevent 

the deprivation of their rights to appeal and to assistance of counsel under the Washington 

Constitution.  

196. There is an actual, present, and existing dispute between WAP and OPD 

regarding the provision of public appellate defense services to WAP’s clients, and that dispute 

impacts both WAP and its clients. 

197. WAP and OPD have genuine and opposing interests regarding the provision of 

public appellate defense services to WAP’s clients and the contractual terms necessary to 

ensure that effective, ethical, quality representation is provided to those clients. 

198. The interests that WAP and OPD have regarding the provision of public defense 

services to WAP’s clients and the contractual terms necessary to ensure effective, ethical, 

quality representation are direct and substantial.  

199. A judicial determination regarding the provision of public defense services to 

WAP’s clients and the contractual terms necessary to ensure effective, ethical, quality 

representation will be final and conclusive. 

200. WAP, both individually and on behalf of its clients, is entitled to declaratory 

relief. 
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VI. SECOND CLAIM FOR RELIEF 
(Injunctive Relief) 

201. WAP realleges and incorporates by reference each allegation set forth in the 

preceding paragraphs.  

202. “Further relief based on a declaratory judgment or decree may be granted 

whenever necessary or proper.” RCW 7.24.080. 

203. WAP has clear legal and equitable rights relating to its mission as a nonprofit 

organization, its contracts with OPD, the practice of law, and the provision of effective, ethical, 

quality public defense services to its clients.  

204. WAP’s clients also have clear legal and equitable rights relating to appeals and 

assistance of counsel.  

205. OPD is insisting on WAP’s acceptance of contractual terms that violate the 

Washington Supreme Court Standards for Indigent Defense and would cause WAP and the 

organization’s attorneys to violate their constitutional and professional obligations and the 

rights of their clients. 

206. OPD is insisting on WAP’s acceptance of contractual terms that would render the 

organization unsustainable.  

207. OPD is violating the independence of WAP and ignoring the organization’s 

professional judgment regarding the most appropriate approach for providing public appellate 

defense services to the clients WAP represents. 

208. Through its conduct, OPD is interfering with and impairing the ability of WAP and 

its attorneys to provide effective, ethical, quality representation to its clients.  

209. Through its conduct, OPD is threatening the organizational existence of WAP and 

the rights of WAP’s clients. 
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210. The acts complained of are either resulting in or will result in actual and 

substantial injury to WAP and its clients.  

211. The interests that WAP seeks to protect are within the zone of interests to be 

protected or regulated by various laws establishing the right to effective, ethical, quality 

assistance of counsel, including but not limited to article I, section 22 of the Washington 

Constitution, RCW 10.101.005 and other statutes, Washington court rules and the Court 

Standards incorporated in them, and Washington case law. 

212. The interests that WAP seeks to protect are also within the zone of interests to 

be protected or regulated by the Washington Rules of Professional Conduct and the WSBA 

Standards. 

213. WAP and its clients have no adequate remedy at law.  

214. WAP, both individually and on behalf of its clients, is entitled to injunctive relief.  

VII. REQUEST FOR RELIEF 

Plaintiff Washington Appellate Project respectfully asks the Court to enter judgment in 

Plaintiff’s favor and against Defendants the State of Washington and the Washington State 

Office of Public Defense as follows: 

A. Enter an order declaring that Defendants are violating their obligation to ensure 

effective and efficient delivery of indigent appellate defense services funded by the State of 

Washington; 

B. Enter an order declaring that the Post-Expiration Representation Compensation 

provision in CSV26232 is illegal and unenforceable because it violates the Washington Supreme 

Court Standards for Indigent Defense and prevents WAP from providing effective, ethical, 

quality representation to its current clients; 
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C. Enter an order declaring that Defendants are obligated to pay Plaintiff the 

compensation necessary for Plaintiff to provide effective, ethical, quality public appellate 

defense services to current clients; 

D. Enter an order declaring that Defendants must negotiate with Plaintiff in good 

faith regarding the compensation necessary for Plaintiff to provide effective, ethical, quality 

public appellate defense services to future clients; 

E. Enter an order declaring that any future contract between Defendants and 

Plaintiff will be illegal and unenforceable to the extent that it causes Plaintiff to violate 

Plaintiff’s constitutional, ethical, and professional duties to clients; 

F. Enter an order declaring that Plaintiff is entitled to adopt and implement case 

weighting standards that are based on the results of the WSBA Appellate Workload Study; 

G. Enter an order enjoining Defendants from enforcing the Post-Expiration 

Representation Compensation provision in CSV26232; 

H. Enter an order requiring Defendants to pay Plaintiff the compensation necessary 

for Plaintiff to provide effective, ethical, quality public appellate defense services to current 

clients. 

I. Enter an order requiring Defendants to negotiate with Plaintiff in good faith 

regarding the compensation necessary for Plaintiff to provide effective, ethical, quality public 

appellate defense services to future clients; 

J. Enter an order enjoining Defendants from retaliating against Plaintiff or the 

attorneys in Plaintiff’s organization; 

K. Award attorneys’ fees to WAP and its counsel as allowed by law; 

L. Award costs to WAP and its counsel as allowed by law; and 
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M. Grant such other and further relief as the Court deems necessary or appropriate. 

RESPECTFULLY SUBMITTED AND DATED this 20th day of July, 2026. 

 
TERRELL MARSHALL LAW GROUP PLLC 
 
By: /s/ Toby J. Marshall, WSBA #32726  

Toby J. Marshall, WSBA #32726 
Email: tmarshall@terrellmarshall.com 

 
By: /s/ Elizabeth Schatz Cordero, WSBA #63175 

Elizabeth Schatz Cordero, WSBA #63175 
Email: eschatzcordero@terrellmarshall.com 
1700 Westlake Avenue North, Suite 300 
Seattle, Washington 98109 
Telephone: (206) 816-6603 

 
Attorneys for Plaintiff 


